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Tue case of Merrill v. Merrill, recently de- 
cided by the Supreme Judicial Court of Mas- 
sachusetts, presented a curious question in 
regard to proof of impotency ina libei for 
divorce. It appeared, from the testimony of 
the libelant, that the parties had lived togeth- 
er, occupying the same room and bed, from 
the time of the marriage until about a year be- 
fore the suing out of the libel—a period of 
nearly ten years; that both parties were in 
good health ; that the marriage had never been 
consummated by any act of sexual intercourse ; 
that the libelant had often solicited the libel- 
ee, and had tried by every means in his power 
to induce her to consent to his wishes, but she 
utterly refused to consent to sexual inter- 
course; that she gdve him no reason for her 
refusal, but when he asked her about it she 
** put him off.’’ The libelant did not know 
that she was physically incapable of the act of 
sexual intercourse. The only other witness in 
the case was a young woman who had occupied 
the same room with the libelee for a year since 
the separation, who testified that she had 
had a conversation with the libelee, in which 
the libelee said: ‘* Mr. Merrill (the libelant) 
will have to go ahead and get his divorce; I 
could not have connexion with any man.”’ 
But she gave no reason or explanation why she 
could not. She also utterly refused to be ex- 
amined by physicians as to her physical ca- 
pacity. The libelant, upon these facts, asked 
the court torule: ‘‘1. That the impotency 
which is made a ground of divorce by the stat- 
ute, is not merely and solely a physical inca- 
pacity to perform the sexual act, but any con- 
dition or affection of the mind, such as great 
fear or pain, or intense feelings of disgust, 
which make it impossible for the wife to con- 
sent to her husband’s embraces, is impotency 
within the intent and meaning of the statute. 
2. The fact that the husband and wife had oc- 
cupied the same bed for ten years, both being 
in good health; the fact that the husband had 
been competent, and had often tried to have 
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connexion with his wife, but she had utterly 
refused, without giving any reason; the fact 
that she had refused to submit to any examin- 
ation touching her physical capacity ; the fact 
of her admission to the female witness; that 
these facts would justify and require a finding 
of impotency on the part of.the wife.’’ The 
court refused to rule as requested, and ruled 
that the evidence would not in law justify a 
finding that the wife was impotent, and direct- 
ed the libel to be dismissed. The libelant ex- 
cepted. The full court say, Gray, C. J., de- 
livering the opinion: ‘‘ Under the circum- 
stances in evidence, the testimony that the 
libelee had said that ‘she could not have con- 
nection with any man’ would warrant the in- 
ference that she was physically incapable of 
such connection ; and, if so understood, would, 
taken together with the other evidence in the 
case, justify a finding that she was impotent, 
as charged in the libel. The presiding judge 
having ruled otherwise as matter of law, with- 
out passing upon the question of fact, the 
ruling is a subject of exception. Gen. Stats. 
c. 129, § 67; Nourse v. Henshaw, 123 Mass. 
96.’’ And the exceptions were sustained. 





The question of the jurisdiction of a court to 
set aside a judgment against two defendants, 
upon the motion of one only, came before the 
Supreme Court of Nevada at the July Term, 
1878, in the case of Stevenson v. Mann. A 
complaint and notice was served upon both 
defendants in May, 1876, and afterwards de- 
fendant, Mann, appeared and asked for time 
to plead. No time was fixed, neither were any 
pleadings filed. In the following February 
the court ordered the default to be entered, 
which was done. At the same term the de- 
fendant Mann filed a motion to set aside the 
judgment, so far as the same affected him, In 
April, 1877, the motion was argued and taken 
under advisement, and in July of the same 
year a motion was granted to set aside the 
judgment as to Mann. On the same day on 
the motion of the counsel for plaintiff the 
court set aside also the judgment as to the de- 
fendant Smith, co-defendant with Mann. 
Mann then filed an answer, alleging as a de- 
fense the judgment of February, 1877, plead- 
ing it as a bar to the action against him. He 
objected to the introduction of the notes sued 
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on in evidence, on the ground that, since the 
beginning of the action and after the service 
made on his co-defendant, dnd his own ap- 
pearance, the plaintiff had taken a judgment 
against his co-defendant, Smith, and that the 
judgment beiug still in force all the notes and 
indebtedness had been merged and extin- 
guished in a higher security, and did not im- 
port a joint indebtedness or liability of the 
defendants Mann and Smith. The objection 
was overruled, and the notes admitted in evi- 
dence. Defendant Mann moved for a nonsuit 
and for a dismisal of the action as to him on the 
same ground, Both motions were overruled. 
It seems that the question raised was the 
power of the court to set aside the judgment 
as to both defendants. The court held that 
the motion of the defendant Mann sufficiently 
supported and sustained the jurisdiction ; 
it being a question solely of jurisdiction. 
Hawtey, C: J., said, ‘‘Upon the motion of 
the defendant Mann, the court had jurisdiction 
to grant him any relief that he was legally 
entitled to. It was not bound either to 
allow or reject the relief in the precise terms 
asked for. If the court was of the opinion 
that the defendant, Mann, had a good and 
meritorious defense to the merits, and that he 
had been improperly deprived of making his 
defense by the entry of the default against 
him, it might, under his motion, have opened 
‘the judgment in order to let in his defense, 
without setting it aside as to either defendant. 
But the mode of granting the relief is within 
the control of the court, and it was the duty 
of the court in granting any relief to protect 
the rights of other parties. * * * * The 
relief granted is germane to the relief asked 
for and was properly allowed although ir- 
regularly entered.’’ McCall v. McCall, 54 N.Y. 
541; Glouinger v. Hazard, 4 Phil 354, Lake 
v. Cook, 15 Ill. 353: Fleming v. Jenks, 22 Ill. 
405, Barnett v. Juday, 38 Ind. 88; Snydam 
v. Barber, 18 N. H. 410; Tinkan v. O’Neal, 
5 Nev. 73. Freeman on Judgments, Sec. 235,- 
231 and authorities cited. 


<—— 





In Commonwealth v. Robinson, a recent Mas- 
sachusetts case, the defendant was complained 
of for ‘‘ keeping a tenement for the illegal 
keeping and sale of intoxicating liquors at 
Braintree, on January Ist, 1878, to Au- 














gust 20, 1878.’’ The defendant having 
duly filed a plea in bar alleging a for- 
mer acquittal of the same offense, and 
issue having been joined thereon, the govern- 
ment demurring ore tenus, it appeared and was 
admitted that the defendant, upon the 19th 
day of June, 1878, was acquitted upon a com- 
plaint in the same court, charging him with 
keeping and maintaining a tenement for the 
illegal sale and illegal keeping of intoxicating 
liquors, on January Ist, 1878, and to May 28, 
1878; that the tenement alleged in that com- 
plaint was the same as that alleged in the com- 
plaint upon trial. The court sustained the de- 
murrer as to the time between June 1, 1878, 
and August 20, 1878, and directed the defend- 
ant to plead over, and the defendant duly 
excepted. Upon the trial, all evidence of acts 
prior to June Ist, 1878, was excluded. In the 
opinion, delivered by Lorn, J., the court say: 
‘©* * * The real question thus presented 
is, whether the former acquittal is a bar toa 
conviction on the present complaint, and that 
question is to be decided by determining 
whether the offense charged in that complaint 
is the same offense with which he is charged in 
the complaint at bar. If it is the same offense, 
it is a bar to the present complaint ; if it is not 
the same offense, it-is neither a bar to this 
complaint, nor is it admissible in evidence 
under it. An offense is in itself indivisible. 
It may consist of a series of acts, but that se- 
ries of acts constitute but one offense. It may 
not only require 4 series of acts, but a dura- 
tion of time, to constitute the offense; but 
when the acts and the time are properly proved, 
the offense is single and indivisible. There 
is, therefore, no such thing known in law as a 
judgment of conviction or acquittal being a 
bar to part of an offense. It must be a bar 
to the whole, or it isof no value. The offense 
charged in this complaint is that of keeping a 
tenement for the illegal sale of intoxicating 
liquors, between the first day of June and the 
twentieth day of August, 1878. If the de- 
fendant thus kept the tenement during every 
hour of the time between those dates, he has 
committed but one offense. It is true that 
such offense is continuous inits character. It 
is not an offense committed by a single sale of 
intoxicating liquors, but it is that of maintain- 
ing a common resort for the purchase of in- 
toxicating liquors, which the legislature has 
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deemed it proper to declare to be a common 
nuisance. But it has been frequently held 
that in order to constitute the offense there 
need be no proof offered that the place 
was so kept on each day of the time during 
the interval alleged in the complaint, but it 
is sufficient if during any portion of such time 
it was so kept, and it would not be claimed 
by any one that a conviction could be had of 
the same offense if the time were in the two 
complaints precisely the same; nor would it 
be claimed that a former conviction would not 
be a bar if the dates in the new complaint 
were both within the terminal dates of the 
former complaint. It is however claimed 
that whenever the last complaint embraces a 
time which is not included in the previous 
complaint, evidence may be offered and a 
conviction had for acts done within such time. 
The only case cited by the Commonwealth in 
support of such proposition, Commonwealth v. 
Conners, 116 Mass. 35, fails to sustain it. * 
* * No one of the cases referred to has any 
tendency to support the claim ; and so far as we 
are aware the precise question is a new one 
within this Commonwealth. The principles 
which govern it are, however, well settled. * 
* * In Morey v. Commonwealth, 108 Mass. 
433, Gray, C. J., says ‘a conviction or acquittal 
upon one indictment is no bar to a subse- 
quent conviction and sentence upon another, 
unless the evidence’ required to sup- 
port a conviction upon one of them 
would have been sufficient to warrant a cou- 
viction upon the other.’ In 7 Gray, 49, as 
well as in several other cases, it is decided 
that an indictment for being a common seller 
of intoxicating liquors from a day named to 
the day of the finding of the indictment is 
supported by proof of three sales made on 
any one day between the days named in the 
indictment. ‘That case further decides that, 
although where the offense consists of but a 
single act, the day on which the act is alleged 
to have been committed is immaterial if it ap- 
pears to have been a day on which the offense 
charged might have been committed; but 
when on the other hand the offense charged is 
continuous in its nature and requires a series 
of acts for its commission the time within 


which the offense is alleged to have been com- | 


mitted, is material, and must be proved as al- 
jeged. So when a person is charged with an 





offense continuous in its nature and requiring 
for its commission a series of acts, and such 
offense is alleged to have been committed up- 
on a single day, evidence of any facts tend- 
ing to establish the offense at any other time 
than upon the day named is inadmissible. 
Applying these principles to the case at bar, 
the same evidence which would have warranted 
a conviction upon the first complaint would 
have warranted a conviction upon the present 
complaint, for upon the second complaint the 
jury would have been required to convict the 
defendant if it should appear that he com- 
mitted the acts complained of at any time be- 
tween the first day of January and the first 
day of June, 1878. The plea therefore of 
former acquittal should have been a bar to 
this complaint.’’ 


THE LIABILITY OF HEIRS AND DEVISEES 
ON OBLIGATIONS OF ANCESTOR OR 
TESTATOR. 

Some recent decisions in Missouri have 
called attention to the question of the liability 
of heirs and devisees on obligations of the 
ancestor or testator, and under what circum- 
stances it may be enforced in view of the law 
respecting settlement of estates of deceased 
persons in probate courts. 

The common law doctrine is stated thus in 
Bacon’s Abridgment: 

‘* Where the ancestor binds himself and his 
heirs in an obligation, the obligee may sue his 
heir or executor at his election, and may have 
execution of the land descended to the heir; 
for the common law having allowed the action 
of debt against the heir, he could have no 
benefit of the action unless he were permitted 
to have execution of the lands which descend- 
ed to the heir.’’ The heir must be expressly 
named, however; and if the heir aliened the 
land before action brought, the obligee was 
without remedy at law (Coke Littleton, 102), 
though equity afforded relief. Coleman y. 
Winch, 1 Peere Wms. 775. 

‘To prevent wrong and injury to creditors by 
alienation, the statute of 3 and 4 William and 
Mary, c. 14, was enacted. This provided that 
in case of alienation, the heir should be an- 
swerable to the extent of the value of the land 
aliened. Creditors were also enabled to sue 
devisees and heirs jointly for obligations of 
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the ancestor or testator, or devisees to the 
same extent ag heirs. 

In pleadings it need not be shown how de- 
fendant was heir, but that he was bound, and 
in the debit and detinet. If defendant con- 
fessed the action, and set forth with certainty 
what assets he had, he was charged no further ; 
the judgment was special to recover the land 
descended. Butif he pleaded ‘‘ nothing by 
descent,’’ and it was found against him, the 
judgment was general by reason of the false 
plea. So it was if he did not set out the as- 
sets with certainty, or made default. Alllands 
of freehold, reversions, estates pour autre vie, 
and equities of exemption, had to answer. 

In Missouri the liability of heirs has been 
recognized by various provisions in all the 
codes, frora 1825 to the present time, especi- 
ally in chapters on Contracts and Promises, 
and chapters on Executions. The liability of 
heirs and devisees is distinctly set forth in 
section 7 of chapter 140, on Uses and Trusts. 
Wag. Stat., p. 1352. ‘* Lineal and collateral 
warranties, with dll their incidents, are abol- 


‘ished, but the heirs and devisees of every per- 


son who shall have made any covenant or 
agreement shall be answerable upon such cov- 
enant or agreement, to the extent of the lands 
descended or devised to them, in the cases and 
in the manner prescribed by law.’’ The above 
provision may also be found in the revision of 
1845, ch. 2, Conveyances, § 8. The above 
language is also found in the statutes of In- 
diana, which, however, provide for the manner 
in which the liability is to be enforced. 

The first decision in which the liability of 
heirs was discussed at all, was that of Whit- 
telsey v. Brohammer, 31 Mo. 98, a suit to re- 
cover possession of certain lots, and to set 
aside certain deeds as fraudulent. Suit had 
been brought against heirs of a security on an 
administrator’s bond, and a general judgment 
by default taken against the heir who had, 
pending the suit on bond, conveyed the land 
descended to other parties. The land de- 
scended, after alienation by the heir, was, 
however, sold under execution to plaintiff. 
Scott, J., in an obiter dictum, says: ‘* The 
suit out of which this action has arisen, is the 
first instance that has fallen under our obser- 
vation in which an action has been brought on 
the bond of the ancestor against his heir. 


* Under the common law system of administer- 





ing descendants’ estates, this was no uncom 
mon thing. But our mode of administration 
is so different from that prevailing at the com- 
mon law, that an action of debt ona bond 
against the heir can not be maintained, if at 
all, but under peculiar circumstances. The 
provisions in our code of laws, which seem to 
contemplate the existence of the right to main- 
tain such an action, were taken through inad- 
vertence from the laws of States whose system 
of administration conformed more nearly to 
the common law.”’ 

The case in which the liability of heirs 
for the debts of ancestors is asserted, is Met- 
calf v. Smith, 40 Mo. 573, This was, in 
its nature, an action for money paid for the 
benefit of heirs. The facts, briefly, were these : 
Thos. F. Smith died seized of a tract of 640 
acres in 1843. In 1852 the heirs instituted a 
suit in partition, and this tract, divided in par- 
cels, was scld by the sheriff, and one parcel 
purchased by plaintiffs. In 1853 Chambers, 
administrator, instituted suit against Smith, 
administrator, for breach of contract in deed 
of warranty, which occurred in 1848, five 
years after the death of Smith, and judgment 
was obtained in 1854, after sale in partition, 
and the lands purchased by plaintiffs sold to 
holder of judgment. The plaintiffs paid off 
the amount of judgment, and received a quit- 
claim deed, and brought suit against the heirs 
to recover this amount and interest. The plain- 
tiffs had paid the debtof the ancestor which 
should have been paid by the heirs, and the 
proceeds of the partition sale stood in place of 
the land which, after final settlement of estate, 
would have been beyond the reach of the ad- 
ministrator, and have descended subject to be 
taken in judgment, against the heirs, obtained 
in suit for breach of warranty in the deed of 
the ancestor. 

In State v. Matson, 44 Mo. 305, suit had 
been brought against administrator and sure- 
ty, and heirs of another surety. Demurrer 
by heirs being sustained, suit was dismissed. 
Propriety of the decision was not discussed. 

The next case was that of Titterington v. 
Hooker, 58 Mo. 593; a suit in which the 
administrator sued the heirs upon a judgment 
obtained against the ancestors, which was al- 
lowed by the probate court in the fourth class, 
against the estate; the plaintiff alleging that 
the administrator had closed his account as 
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such, and been discharged from administra- | 
tion. The case of Metcalf v. Smith was ci- 
ted and the doctrine limited, if not entirely 
repudiated, in the following language: ‘‘Met- 
calf and Snyder were not in any sense credit- | 
ors of the estate of Smith, but had simply 
paid money to the use and benefit of the heirs, 
and a recovery from them was supported on 
that ground.’’ But this case might have been- 
disposed of on the ground that plaintiff had 
selected his forum and must observe all the 
requirements of it before resorting to a second ; 
or rather it was an attempt to make the cir- 
cuit court enforce a judgment obtained in the 
the probate court in an irregular way. This 
language occurs: ‘*‘We are of the opinion 
that the precise and simple yet effective pro- 
visions of our administration law, whereby the 
whole estate of a decedent, both real and per- 
sonal, may be subjected to the payment of his 
debts, were designed to entirely supersede the 
more cumbrous machinery of the common 
law.’? * * * The next case was Pearce v. 
Calhoun, 59 Mo. 271, where plaintiff had 
brought suit on a promissory note executed 
by the ancestor against his heirs before ad- 
ministration on his estate had been closed. 
The answer set up the fact that administration 
had been pending and was pending at the time 
plaintiff brought suit; that more than three 
years had elapsed since the date of the letters, 
and notice thereof duly published before ac- 
tion was commenced; and that there were 
ample assets in hands of administrator to pay 
off the amount of plaintiff’s claim. 

Wagner, J., quoting the substance of the 
opinion in Titterington v. Hooker, enlarges 
upon it, as to exclusive jurisdiction of probate 
courts for enforcement of debts of ancestors, 
and closes with this language: ‘*With a tribu- 
nal clothed with such ample powers, all parties 
have a sufficient protection and opportunity 
for the assertion of their rights; at least, if 
they attempt otherwise, some very strong and 
satisfactory excuse should be shown for the 
failure to present the claim in the mode pre- 
scribed by law;’’ citing Pharis v. Leachman, 
20 Ala. 662; Williams v. Gibbs, 17 How (U. 
S.) 239; Public Works v. Columbia College, 
17 Wall. 521, 

In Sauer v. Griffin, decided at the April 
Term, 1878, in action on an appeal bond 
against widow as devisee of real estate worth 








$30,000, subject to legacy to child of $500, 
of one Welch security, after her discharge as 
administratrix on final settlement, the affirm- 
ance of the judgment to secure which bond 
was given, being also subsequent to final 
settlement and discharge, Hough, J., held 
she was not liable, on the ground that there 
was no enactment among our laws similar or 

juivalent to 3Wm. & Mary, c. 14, before a!- 
luded to. 

It will be observed that none of these cases 
were upon bonds, or other obligations express- 
ly covenanting for payment of the debt, or 
discharge of other obligation of ancestor, that 
his heirs should also be held. It may bea 
question whether the laws respecting adminis- 
tration of estates impliedly repealed all pro- 
visions of law scattered through the statutes 
making heirs liable on contracts of ancestor, 
whether the remedy at law against the heirs 
does not co-exist with the remedy against the 
administrator in the probate court. 

The provision respecting the liability of heirs 
and devisees, appears first in the code of 1845, 
in chapter on conveyances, after the law re- 
specting administration had been in force sub- 
stantially as it now exists for years ; though the 
liability was evidently, so far as heirs are con- 
cerned, fully recognized in various provisions 
for several years before. 

The greater convenience and dispatch of the 
law of administration will always be taken 
advantage of by creditors when possible. 

But when, as in the chapter on contracts, 
chap. 34, Wagner 29, §§ 2 & 3, it is provided, 
in express terms, that jn case of the ‘** death of 
obligors or promisors, the debt or contract shall 
survive against the heirs, executors and admin- 
istrators of deceased joint obtigors and prom- 
isors,’’—courts hold that heirs are not liable 
for debts of ancestor, or which is same thing, 
that the liability can not be enforced against 
them, there seems to be danger of violating 
the maxim optima est lex que minimum re- 
linguit arbitrio judicis optimus judex qui min- 
imum sibi, and substituting judge-made law 
for the will of the legislature. 

The law, as deduced from these decisions, 
is: 1. That the liability of heirs for debts of 
ancestor exists. 2. That they are to be held 
only under peculiar circumstances. 3. That 
they are liable pro rata, not: in solido, so fcr 
as the dictum in Metcalf v. Smith has author- 
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ity. 4. That devisees are liable. What are the 
circumstances under which the liability may 
be enforced? Unquestionably, where the 
liability does not accrue until after the final set- 
tlement and discharge of the administrator or 
executor, it may be enforced against the heirs. 
Probably a showing that the plaintiff was dis- 
abled to present the claim against the estate 
during administration, by reason of absence 
from state, or minority or insanity, would jus- 
tify a recovery against the heirs. 

We believe that the obiter dictum in Metcalf 
v. Smith’s Heirs, that the heirs are liable pro 
rata and not in solido, not well founded in 
reason and authority. The only authority ci- 
ted is Tucker’s Commentaries, 111, which by 
no means sustains the views of the learned 
judge. Tucker wrote two volumes of observa- 
tions on the laws of Virginia, in which, indeed, 
much learning was displayed, but a careful 
examination will show any one that it was in- 
tended to compare the statute law of Virginia 
with the common law. But he says, p. 113, 

.“It is a matter of great difficulty to say 
whether the creditor will not even then (in 
case some have wasted and aliened their pat- 
rimony) recover his whole debt from the sol- 
vent heirs, provided the assets descended to 
them be adequate to its payment. There 
seems to be much reason and some authority 
for the doctrine that each heir should be re- 
sponsible only for his proportion of the debt. 
For as the land of the heir is bound from 
the date of the writ, if is in the creditor’s pow- 
er immediately upon the ancestor’s death to ar- 
rest the alienation of his estate by the heirs, it 
would seem reasonable that the loss should fall 
upon the creditor. This seems to be clearly 
the doctrine of the civil law and is strongly 
countenanced by the following authorities: 
1 Pothier, 159, 165; 1 Mumf. 437, 440, 446; 
2 do. 326; 3 do. 514; 2 Cranch. 414; 3 Co. 
14. * * * Yet, notwithstanding these 
considerations, it seems difficult to imagine 
how the judgment could be rendered at law, 
so as to fix his own proportion only upon each, 
for, as the demand is joint, the judgment 
must he joint. And even if one confesses the 
assets, and the other does not, still, I presume 
the judgment would be joint, though to be 
levied against the person of the latter but 

* against assets only of the former.’’ 

The passage from which Judge Wagner 











took his authority is the following: ‘*In this 
action against the heirs of the obligor, the 
whole of the heirs should be parties, and 
where the writ was against four, and the 
declaration only against three, it was held an 
incurable defect, for that the judgment would 
place the whole burden on part only of those 
chargeable. Whereas they seem to be only 
chargeable pro rata’’ quoting Bacon Abridg . 
Execution, 3 Coke. 12 15, 2 Saund, 8 N. 10. 

The uncertainty of the law of this State 
calls for the action of the Legislature, and a law 
similar in its provisions to the law of Indiana 
or New York should be enacted to provide that 
heirs and devisees should be liable for debts 
and obligations of the ancestor in the follow- 
ing cases: 

1st. When the cause of action did not 
occur until after final settlement of estate. 

2nd. When plaintiff did not by reason of 
absence from State have opportunity to pre- 
sent his claim in Probate Court. 

3rd. When disability of infancy or lunacy 
prevents action before final settlement. 

The action should be brought against all 
heirs and devisees, but execution should be 
permitted against any one to the extent of the 
assets descended, whether aliened or not, so 
that insolvency of one heir or devisee should 


| not work to the disadvantage of creditors. 


B. B. K. 


WILL—EVIDENCE—DECLARATIONS OF 
DECEASED. 





MERCER’S ApmrRs. v. MACKIN. 





Court of Appeals of Kentucky, September Term. 
1878. 
Hon. W. S. Pryor, Chief Justice. 
“6M. H. Corrr, 
“« J. M. Evhiory, > Judges. 
“ 7. H. Hines, ) 


A will can not be established by evidence of the 
leclarations of the deceased that he had made a will. 


[CONCLUDED FROM LAST WEFK.] 


In discussing the rules of lawin respect to evi- 
dence of the parol declarations of testators to 
modify wills, Mr. Wharton well expresses what 
the experience of every one who has had much 
opportunity of observing cannot but recognize as 
sustained by his own observation; and while the 
question he is discussing is not the same as that 
now under consideration, his remarks are equally 
applicable here. He says, ‘‘Experience tells us 
that few kinds of talk are more unreliable than 
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talk about wills. Not only are expressions of in- 
tention, when uttered (and ordinarily the very 
fact of their utterance is a presumption against 
them), uttered with the consciousness that they 
may be at any time recalled, but, as we have al- 
ready noticed, it isa common maxim that people 
who talk about their wills very rarely make wills 
in conformity with their talk. What a man puts 
down in a solemn testamentary instrument is 
naturally very different from what he might say 
when disposed either to mystify those whom he 
might consider impertinent inquirers, or to please 
those whom, for the moment, he might particu- 
insiy Gomre' to pleases. *° * * 9 © eee @ 
Nor are we to forget, in considering this question, 
the character of the medium through which these 
declarations must pass. The testator’s lips are 
sealed in death, and evidence of his intentions, 
thus reproduced, comesto us without that sanc- 
tion which is given when there is power of ex- 
planation in the person whose remarks are re- 
ported.”” Wharton’s Ev., sec. 992. 

Mercer had, notwithstanding his repeated de- 
clarations that he had made a will, and that he in- 
tended his children to have his property, a right 
at any time to destroy his will, if he had in fact 
made one, and that no will was found raises a pre- 
sumption that he did destroy it. But he is not 
here to explain: and to allow the alleged will to be 
probated on no other evidence than of his declara- 
tions, would be against the analogies of the law, 
and would make a new exception to the general 
rule which excludes mere hearsay from the arena 
of legal evidence. 

True, the circumstances of this particular case 
appeal most strongly to the sympathies of the 
court, and we do not hesitate to say that there is 
hardly room to doubt, when we consider all that 
was allowed to go to the jury as evidence, that 
Felix Mercer made a will, and attempted to dis- 
pose of his property to his children. 

He is shown to have had for them the natural 
affection of a father, and he certainly knew they 
would not get his estate unless he made a_ will. 
He did not desire that his collateral kindred should 
inherit what he possessed. He was influenced by 
two ofthe strongest passions of human nature— 
love and animosity. But we are not only to decide 
whether evidence of his declarations will, unaided, 
authorize the establishment of what we suppose 
was his will, but we are to lay down a rule—to 
establish a precedent for the decision of other 
cases to come after this—and must bear in mind 
that hard cases make shipwreck of the law, and 
that the decision we are asked to make is not only 
without precedent, and against the reason of the 
rule invoked by appellees’ counsel for our gui- 
dance, but would open a wide door for foisting 
upon the country the grossest frauds, through per- 
juries, which it would be impossible to detect or to 
punish. 

The Legislature, with the experience of the past 
in view, has seen proper to require the execution 
of wills to be evidenced in a manner to put every 
proper obstacle in the way of disturbing the reg 
ular course of descent by the forgery of wills. The 








provisions of the statute were framed to guard, as 
far as human foresight can, against abuse, and these 
provisions should not be frittered away by the 
courts. It is far better that an occasional hardship 
should be borne by those upon whom it may fall, 
than that the right to estates left by their owners to 
pass under the law of descent should be exposed 
to defeat by allowing the declarations of deceased 
persons, too often carelessly made, or afterwards 
recanted, and so liable to be misunderstood or per- 
verted, to take the place of wills required, for se- 
curity against fraud, to be in writing. 

Even courts of equity, always ready to grant 
relief against fraud or mistake when not incompat- 
ible with higher considerations, have, for a great 
while, constantly refused to reform or correct wills, 
deeming it better to allow an occasional wrong to 
go unredressed than to attempt to correct them, 
however clearly the mistake or fraud might be 
proved. 

We have not found, nor have we been referred 
to any case directly in point upon the question we 
are considering, but there are cases sufficientlv 
analogous to control the decision independently of 
mere abstract reasoning or considerations of pub- 
lic policy. 

Inre The Goods of Ripley, 4 Jur., N. S. 342, 
was an application to probate a copy of an alleged 
will. There was no evidence of the due execution 
of the will except the written declaration of the 
testator in a letter or letters to his brother, and the 
court, Sir Cresswell Creswell, said: ‘*‘I have great 
difficulty as to the execution of these papers. 
There is no doubt as to their contents; the only 
proof of the execution is the statement of the de- 
ceased himself, Is there any precedent of grant- 
ing probate without proof of due execution?” Be- 
ing answered by counsel that there was none, the 
court, after stating the evidence, said: **Upon 
principle, it seems to me that, there being no 
proof of the factum of the will, except the decla- 
ration of the supposed testator, the prayer must 
be refused. But as the circumstances of the case 
made me anxious to yrant probate if possible, [ have 
caused inquiries to be made whether any precedent 
could be madein the registry, but no such is forth- 
coming. There is a case at common law (Doe 
v. Palmer, 16 Q. B. 747, 15 Jur. 836) which 
incline- the other way. The court there re- 
fused to admit declarations of a testator made after 
the execution of the will, as to an interlineation it 
contained, @ fortiori, such declarations conld not 
be received as to the whole will.” In the recent 
case of Sugden v. Lord St. Leonards, L. R. 1 Pro. 
Div. 227, the case supra was referred to, and re- 
cognized as establishing the correct rule on the 
subject. The court said: **The exercise of the 
testamentary power, being conditional on the ob- 
servance of the formalities prescribed by the stat- 
ute, a man cannot, by his mere assertion, establish 
that he has fulfilled the conditions necessary to the 
exercise of the right.’’ 

The right to make a will, whether conferred by 
statute or existing at common law, is regulat- 
ed by statute as to the mode of its exercise; and 


unless exercised according to the mode prescribed, 
! 
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cannot be exercised at all; and to allow the mere 
declaration of the testator to prove compliance 
with the statutory conditions, would be to substi- 
tute such declarations for that which the statute 
requires shall be in writing. 

In the case of Chisholm’s will, 7 B. Mon. 408, 
one of the questions was, whether the contents of 
alost will were proved. A witness stated that he 
attested the will, and that the testator either read 
itto him or stated its contents. The “witness 
stated the contents of the will as thus read or 
stated to him, and was corroborated by other wit- 
nesses, to whom the testator had stated one of the 
items in his will. Referring to the testimony of 
this witness and those by whom he was corroborat- 
ei,the court said, ** But is not all this testimony 
of precisely the same grade and efficacy, all rest- 
ing upon the mere statements or representations 
of Chisholm himself? And are these representa- 
tions if made to a hundred witnesses, and es- 
pecially to witnesses who had no interest in the 
subject, and no right to require the information 
from him, sufficient of themselves to establish the 
contents of the willin a court of probate?. If the 
due execution of the will is to be proved by the 
acknowledgement of the decedent, without an ex- 
hibition of his signature, that a certain paper is 
his will, and if the contents of the paper, in case 
of its absence, are to be proved by evidence of his 
own statements of whut was in it, the statutory re- 
quisitions of writing, and signature, and attesta- 
tion by gubscribing witnesses, would seem to be 
of little value, since the whole proof of the will 
would, in effect, be made by evidence of the mere 
statement of the decedent himself. There is little 
difference between setting up a lost or absent will 
upon the testimony of witnesses who say they sub- 
scribed such a paper upon the acknowledgment of 
the decedent that it was his will, without seeing 
his signature, or reading, or perhaps seeing what 
was writen, with additional proof by themselves or 
others that the decedent said his will contained 
such provisions, and setting it up on no other 
proof than that of divers credible witnesses that 
they heard the decedent say he had a will in 
his desk containing such and such devises.” 

Evidence of the parol declarations of a testator, 
to rebut the presumption of revocation arising 
from the absence of a will after the deathef the 
testator, which was last seen in in his possession, 
though rejected in some of the States of the Union, 
is admitted nere and in England; and in Sugden v. 
Lord St. Leonards, supra, was admitted in 
corroboration of the testimony of a witness 
who had read the will. and testified as to its 
contents. The law does not require’ the 
presence of the witnesses to the revocation of a 
will, or that it should be evidenced by writing, but 
permitsit by burning,cutting,or tearing with inten- 
tion to revoke; and when a will shown to have ex- 
isted, and which, when last seen, was in the custo- 
dy of the testator, is not found on due search af- 
ter his death, it is presumed to have been revoked, 
and evidence of his parol declarations that it was 
lost is admissible in corroboration of other evi- 

* dence conducing to rebut the presumption. Steele 
v. Price, 5 B. Mon. 63; Chisholm v. Ben, 7 Ib. 408. 








And evidence of declarations of the testator, as to 
the contents of his will, are only admissible in cor- 
roboration of other evidence, and when there is no 
other evidence, his declarations should be rejected. 

It was said in the latter case that, under the va- 
rious exigencies arising from casualty or fraud, a 
lower grade of evidence than would be afforded 
by the production of the will itself has been nec- 
essarily admitted, and that probably there might 
be circumstances which would authorize the es- 
tablishment of a will upon the mere weight of 
probabilities as to its execution and contents, but 
that still ‘*the spirit of the statute and the preser- 
vation of those barriers which it intends to erect 
aguinst the fraudulent imposition of mere parol 
wills, as well as the suppression of valid wills in 
writing, seem to determine, in case of the mere 
loss of a will, against the sufficiency of parol evi- 
dence of its contents, not derived from an inspection 
of the written will by the witnesses,” etc. * * * * 
These considerations disallow in the case supposed 
the sufficiency of the testator’s mere declarations, 
either as to his general inteations, or as to the par- 
ticular import of his will.”’ 

If the contents of a will may not be proved alone 
by evidence of the declarations of the testator, 
then, surely, it requires no argument to prove that 
both the due execution and contents cannot be 
proved by such evidence. 

But it is contended that the will of Mercer has 
been shown to have been fraudulently suppressed, 
and therefore this is a case which, in the language 
of the court in the case of Chisholm’s Will, would 
authorize the establishment of the will upon the 
mere weight of probabilities as to its execution 
and contents. The court did not say there might, 
but that there might probably, be such a case, and 
without now saying more, we remark that the ev- 
idence of fraudulent suppression of Mercer’s will 
falls very far below the standard erected by the 
court in that and other cases for the admission of 
a will to probate upon a mere preponderance of 
probabilities, and that there is, in fact, no legal 
evidence that such a will as that sought to be es- 
tablished ever existed, and consequently there can 
be no evidence of its fraudulent abstraction or 
suppression. 

The court said: “And if such declarations 
* * be allowed in case of the fraudulent sup- 
pression of the will to be sufficient proof of its 
contents, the same considerations seem to require 
that the fact of fraudulent suppression, which is 
to authorize such an extraordinary relaxation of 
the rules of evidence, should itself be established 
beyonda reasonable doubt.”’ 


The evidence relied upon to show the fraudulent 
supression of Mercer’s will not only failed to es- 
tablish the fact beyond a reasonable doubt, but the 
preponderance of the evidence on that subject was 
greatly against the propounders, to say nothing of 
the legal presumption of innocence which should 
have due weight in such a case. 

As, therefore, no case was made out for the ad- 
mission of evidence of the declarations of Mercer, 
on the ground that his will had been fraudulently 
suppressed, and as there was no legal evidence o 
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its execution or contents to be corroborated by 
evidence of his declarations, the circuit court 
should have decided, as matter of law, that the 
evidence was insufficient, and have directed the 
jury to find that no part of the writing before 
them was the will of Felix Mercer, and have af- 
firmed the judginent of the county court. Judg- 
ment reversed, and cause remanded with direc- 
tions to affirm the judgment of the county court. 
Russell & Avritt and Wm. Lindsay, for appellant; 
Belden & Shuck and W. B. Harrison, for appellee. 
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MANDAMUS TO LEVY TAXES — TIME OF 
LEVY—PRACTICE IN FEDERAL COURTS. 








WISDOM vy. CITY OF MEMPHIS. 





United States Circuit Court, Western District of 
Tennessee, November Term, 1879. 


Before BAXTER, Circuit Judge, and HAMMOND, 
District Judge. 


1. FEDERAL PRACTICE IN MANDAMUS CASES. — 
The Federal courts, in awarding writs of mandamus 
as auxiliary to their general jurisdiction previously 
acquired, will conform to the State practice in similar 
cases. 

2. TIME OF Tax LEVy.— The peremptory writ of 
mandamus will not, except under special circum- 
stances, command a levy of taxes to pay a judgment 
against a municipal corporation, at any other than the 
time of its next annual tax levy. 


HAMMOND, J.: 


The writ of mandamus at common law issued 
out of the Court of King’s Bench, and could only 
be applied for in term time, but was returnable be- 
fore the court at any time to be fixed by the court, 
in its sound discretion, to suit the exigencies of the 
particular case. In ‘Tennessee the practice is reg- 
ulated by statute, and under the act of 1831, Code 
3567, it has been the practice of the judges author- 
ized to issue the writ, upon a petition being pre- 
sented, duly verified, to grant in vacation a fiat for 
the alternative writ returnable to the next term of 
the court. This alternative writ is in the nature of 
an order to show cause, and if on the return day 
no cause is shown against it, the peremptory writ 
issues, commanding the act to be done. While 
the Federal courts have no general jurisdiction, 
like the Court of Queen’s Bench, or of the circuit 
courts of the State, to issue writs of mandamus for 
all purposes where applicable at common law or 
under the State statutes, they do have power to use 
them when necessary to enforce jurisdiction 
already acquired, and as auxiliary to their general 
jurisdiction. One of the most frequent uses to 
which the writ is put, is to compel a municipal cor- 
poration to levy a tax authorized by law to pay a 
debt on which a judgment has been rendered in 
this court. When used for that purpose, we think 
we are not only authorized, but required by the act 
of Congress making the practice in the State and 
Federal courts uniform;to conform as much as pos- 
sible to the State practice in similar cases. 











We shall, therefore, on a proper petition filed 
and verified, either in vacation or tern.-time, direct 
the alternative writ to issue, returnable to the next 
succeeding term of the court, or to some day of the 
same term, as the case may require, giving reason- 
able notice to the defendant corporation to show 
cause why a peremptory writ shall not issue. If 
no sufficient cause is shown, or default is made, 
the peremptory writ will command the corporation 
to levy the tax on or before the time of its next 
annual levy, as required by the law governing it in 
levying taxes for like or general purposes, and re- 
turnable accordingly. We do not doubt the power 
of the court in a proper case to compel a special 
levy of the tax to pay the judgment, at a time dif- 
ferent from the general levy; such, for instance, 
as the disubedience of a peremptory writ, or some 
other special circumstance requiring such a course. 
In this case we do not think the plaintiff is without 
fault in failing to have had the tax levied at the last 
annuallevy. It is undoubtedly true that it is the 
duty of the city to obey the alternative writ,and not 
put plaintiff to the expense or delay of a peremp- 
tory writ; but if it fails to do so, like any other 
debtor it can only be compelled by the ordinary 
course of legal process to discharge the duty. The 
application for a special levy is denied, and the per- 
emptory writ will issue, commanding the city to 
levy a tax to pay this judgment at its regular levy, 
and that it make such levy on or before the 15th 
day of next July, and certify the said levy to the 
proper officers for collection as required by law, 
and that said writ be returnable to the next No- 
vember term of this court thereafter. 

We have taken this occasion to define and regu- 
late the practice which will govern us hereafter in 
the ordinary course of business in cases like this, 
with the reservation that the discretion of the court 
will be exercised to accommodate the remedy to 
the exigencies of any extraordiuary case which may 
arise, according to the rights of the parties and the 
justice of the case. 

Baxter, J., concurred. 





MOORE vy. CITY OF MEMPHIS. 





Circuit Court of Shelby County, Tennessee, Decem- 
ber, 1878. 


1. Practice in Mandamus Cases. — Mandamus is sub- 
stantially a civil remedy only; and the consequences of 
a failure to make return to the alternative writ are similar 
to those following a failure to plead to a declaration at 
law. 

2. Rights of Relator.—Such a default can not enlarge the 
legal rights of the relator in the premises. 

3. Municipal Taxes.—A bond creditor of a munieipal cor- 
poration can acquire, by its failure to answer his petition, 
no greater or more extensive right than his mght already 
existingto have his debt included in the budget for the 
next regular annual levy of taxes. 


B. M. Estes, for relator; C. W. Heiskill, for re 
spondent. 

PIERCE, J.; 

Moore, as relator, filed this petition for mandamus 
against the respondent, to enforce the levy of a tax for 
the payment to him of twenty-four interest coupons, 
each for the sum of $30, detached from two certain 
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bonds issued by the respondent corporation, and 
which coupons matured at various dates, from the first 
Monday of January, 1873, to the first Monday of July, 
1878, but only two of which matured on the last named 
date. The petition was filed on the 24th day of July, 
1878, and on the 30th day of July an alternative man- 
damus issued, returnable to the present term, requir- 
ing an additional levy of tax to be made for the pay- 
ment of said coupons, or cause to be shown against 
the same. Service of the writ was made on the re- 
spondent, August 7, 1878. At the return term, which is 
the present term of the court, respondent made no re- 
turn to the writ, but suffered a default. The statutory 
duty of the respondent to levy a tax to pay this debt is 
not denied. Relator now asks a peremptory writ of man- 
damus, requiring an immediate levy of a special tax for 
the purpose, supplemental to the regular annual levy. 
By the act of assembly of March 9, 1877, sec. 8, it is 
required that cities and incorporated towns shall cer- 
tify the rate of taxation levied by them to the clerk of 
the county vourt by the 15th day of July of each year; 
following which action the tax lists are to be prepared. 
No authority of law is shown for the levy by the re- 
sSpondent of taxes at any other or later date. It is in- 
sisted, however, by relator, that inasmuch as the re- 
spondent was, by the alternative writ, commanded to 
levy the necessary tax at once, or show cause why it 
had not done so, and as it has complied with neither 
alternative, it is not only in default, but also in con- 
tempt; that the writ of mandamus being an extraor- 
dinary remedy, extraordinary consequences follow 
such a default; and that the only legal result must be 

that a peremptory writ be awarded for an immediate 
special levy, supplemental to the regular levy, which 
is now in process of collection. Respondent, by its 
counsel, insists that the peremptory writ, to which the 
relator is entitled, can command no more than a 
special tax, to be levied at and in connection with the 
next regular annual tax levy. 

The extreme doctrine contended for by counsel for 
the relator does not seem to have foundation either in 
principle or authority. Mandamus, though formerly a 
prerogative writ, and still running in the name of the 
sovereign, is, at the present day, substantially a 
civil remedy only. 12 Petersdorff Abr. 488; Moses on 
Mandamus, p. 194; Dillon on Muniec. Corp. § 663: 
Brewer vy. O’Brien, 2 Carter’s Indiana Rep. 423. 
Though the proceedings in mandamus are usually en- 
titled in the name of the State on the relation of the 
complaining party, yet such entitling does not seem es- 
sential. It was dispensed with in Brewer vy. O’Brien, 
supra, and also in the present case by the choice of tne 
relator, as appears from his petition. The alternative 
writ, so far as itis a pleading, is in the nature of a 
declaration at law. High Ext. Rems. § §445, 451, 530. 
It would seem, then, that no other or greater conse- 
quences could follow a failure to make return to the 
alternative writ than such as would follow a failure to 
plead to a declaration, namely, an immediate adjudi- 
cation of the legal rights of the plaintiff or relator. 

Furthermore, mandamus lies only to enforce a clear 
legal right. Burroughs on Taxation, p. 451; Moses on 
Mand. p. 16. 124; Cooley on Taxation, p.523; to which 
the relator must satisfy the court that he is entitled, 
before the peremptory writ will issue. High on Ext. 
Rems. § 550. The writ can not go beyond the legal ob- 
ligation of the defendant. Regina v. Caledonian Rail- 
way Co.,16 Adol. & El. (N.S.) 19. No penalty is 
visited upon the corporation as such for failure of its 
officers to comply with their legal duty, though other- 
wise, perhaps, as to the officers personally. People v. 
Supervisors, 10 Wend. 363. Judge Dillon says, “the 
-writ of mandamus, even when issued by the Federal 

courts to corporations to compel the levy of taxes, 





will command the proper officers only to discharge the 
legal duty they owe, under the charter or statute, to 
the warrant holder.” Dillon on Munic. Bonds, 2 South. 
L. R. (N. 8.) p. 407. Mr. Justice Strong says: ‘It is 
very plain that a mandamus will not be awarded to 
compel county officers of a State to do any act which 
they are not authorized to do by the laws of the State 
from which they derive their powers. The office of the 
writ is not to create duties, but to compel the discharge 
of those already existing.”? Supervisors v. United 
States, 18 Wall. 77. 

From these authorities it is evident that neither the 
default nor even the consent of the respondent corpo- 
ration can enlarge its statutory duty in the premises 
any more than its: resistance to the demand of its 
creditor could in anywise lessen such duty. Though 
it may be, as relator insists, that in point of fact the 
respondent did not complete and certify its rate of 
current taxation to the county authorities until after 
the service of the alternative writ in this cause, and 
that it might have included this sum in its levy, and 
might have so shown by a formal return, yet its failure 
to do so can not be allowed to enlarge the present legal 
right of the relator or the present legal duty of the re- 
spondent. That right and that duty must be de- 
termined by the court, in view of the present legal 
situation and circumstances of the parties, and by 
them as so determined must the commands of the per- 
emptory writ be measured. 

Relator’s counsel, in support of his demand for a 
special levy, additional and supplemental to the regu- 
lar levy already made, has cited the opinion of Judge 
Dillon, in United States v. Vernon County, 2 Cent. L. 
J. 771. That case does not support the doctrine 
eontended for. It is true that the learned judge sus- 
tains the practice of ordering a special levy, not how- 
ever in the sense of a supplemental levy at an unusual 
time, but in the sense of a levy for the particular pur- 
pose, in addition to all others. His course, in such 
cases, he says, “tis not to require a special assessment 
and levy at a special and arbitrary time, but to have 
the tax levied and collected with the general annual 
levy.””. And such was the the command of the per- 
emptory writ awarded in that case. This ruling, 
Judge Dillon says at a later date, October, 1876, 2 
South. Law Rev. (N. 8.) p. 499, coincides with the 
doctrine that ‘‘Federal courts can not overturn or 
interfere with the policy of the State, in respect to the 
rights or remedies of this class of creditors,’”? which 
doctrine he deduces from the case of Supervisors v. 
United States, 18 Wall. supra, where the special levy 
at the time of the regular annual levy was, under the 
circumstances of that case, denied. 

In Maryland, in the two cases of Ellicott ©. Levy 
Court, 1 Harris & J. 360, and Commissioners of 
Schools v. County Court, 20 Md. 449, the court ex- 
pressly refused to order a special and supplemental 
levy to be made after the time for the regular levy had 
elapsed. No case has been cited where a different 
rule has bean enforced or recognized. Ifthe respond- 
ent corporation had failed wholly to discharge its duty 
of making the annual tax levy, its officers might be 
by mandamus compelled to assemble again for the 
performance of that duty, under the authority of Peo- 
ple v. Supervisors, 8 N. Y, 330, and Dillon on Mun. 
Corps. § 690. But that is not the present case. The 
peremptory writ to which this relator is entitled is a 
writ commanding the performance by the respondent 
corporation of its legal duty to include this particular 
debt in its next annual tax levy. 
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CONSTRUCTIVE ASSAULT — ACTION FOR 
INFECTING WITH VENEREAL DISEASE. 





HEGARTY v. SHINE. 





Irish Court of Appeal, December, 1878. 


In an action for assaulting and beating the plaintiff, 
and infecting her with venereal disease, it appeared 
that the plaintiff had, for a lengthened period, con- 
sented to illicit sexual intercourse with the defendant, 
in ignorance of the fact, willfully and deceitfully con- 
cealed by him, that he was affected with the disease, 
had she known of which she would not have consented 
to connection. Held, that the action was not sustain- 
able as for a constructive assault, as the concealment 
alleged to have vitiated the plaintiff’s consent, as hav- 
ing been fraudulently obtained, did not consist of de- 
ceit as to the nature of the act itself to be done, and 
no duty of disclosure was imposed by the relation of 
the parties to each other capable of being enforced. 
Held, further, that an action of such a character was 
not maintainable, or fit to be tried in a court of jus- 
tice, because the injury complained of was directly 
consequent on willful immorality, and, though found- 
ed in tort, came within the maxim “ex turpi causa non 
oritur actio.”” The principles applicable in such cases 
to criminal prosecutions for assault considered; and 
R. v. Bennett, 4 F.& F. 1005, discussed and dis- 
tinguished. 


Appeal by plaintiff from an order made by the 
Queen’s Bench Division fora new trial on the 
ground of misdirection. The circumstances are 
* explained in the judgment of May, C. J., in the 
court below, as reported in 7 Cnt. L.-J. 291. 

Heron, Q. C. (with him, Ronan), for the appel- 
lant.—It has been assumed that under no circum- 
stances can an act be an assault which has been 
done with the consent of the party subjected to it; 
but, to that doctrine there are exceptions, as where 
the act consented to is unlawful, or against the 
peace: Buller’s N. P- 16. 

Pauues, C. B.—That is unquestionably a work 
of the very highest authority. 

Heron, Q. C.—To the same effect is Mathew v. 
Olierton, Comb. 218; and so, R. v. Lewis, 1 C. & 
K. 419. Sir Jas. Stephen detining an assault in- 
cludes acts done with the consent of the person 
assaulted, “if it is obtained by fraud ;’’ Dig. Cr. L. 
Ist Ed. 162. 

PALLEs, C. B.—If an act done with consent is 
not an assault unless only where such consent is 
procured by fraud, the law laid down in Buller’s 
N. P., and Mathew v. Ollerton, can not be sup- 
ported. 

Heron, Q. C.—If the consent, or pretended con- 
sent, is obtained wholly or partially by a trick or 
misrepresentation, the act done will not the less 
be an assault: R. v. Bennett, 4 F. & F. 1005; R. 
v. Sinclair, 13 C. C. C. 28; R. v. Flattery, 13 C. C. 
C. 388; R. v. Case, 1 Deu. C. C. 580; R. v. Lock, 
L. R.2C.C. R. 10; R. v. Williams, 8 C. & P. 286; 
R. v. Saunders, Ib. 265. So, where a doctor pre- 


tends that it is necessary to strip, or otherwise 
treat afemale patient. and thereby, under that false 
impression, a kind of simulated consent is pro- 
cured, the act will constitute an assault; R. v. 
Rosinski, 1 M. C. C. 19. 





BALL, C.—If this principle, as applied to the 
present case, were to be fully carried out, it would 
enter into the matrimonial relation, with the re- 
sult that a man might be liable for an assault, or 
even a rape, upon his wife, if, concealing his dis- 
eased condition, he infected her with a venereal 
malady. But, though this would amount to cruel- 
ty (Morphett v. Morphett, L. R. I. P. & D. 702), 
could it be said to be actionable? 

Heron, Q. C.—We contend that, where there is 
evidence of a criminal assault, a civil action may 
be maintained, the civil remedy being in abeyance 
only if criminal proceedings are taken. 

BALL, C.—In the case of a duel, both parties 
would be criminally liable, but would an action lie 
by one against the other? 

Heron, Q. C.—In a case which was tried at Lim- 
erick Assizes, an action was brought under Lord 
Campbell’s Act, by the executor of a man who was 
killed in a riot, damages were recovered, and the 
verdict was upheld, though at the same Assizes the 
rioters were tried and acquitted. Suppose that 
two parties agree to fight with foils, but that one 
leaves his weapon fraudulently uncovered, and 
wounds the other; or, suppose that, with a view to 
alleviating pain, a man allowed another to inject 
morphia into his veins, but that, along with the 
morphia, poison was maliciously injected ; or, sup- 
pose that a surgeon, allowed by his patient to per- 
form an_ operation, knowingly employed a 
poisoned instrument; in either case an actionable 
assault would have been committed. Admitting 
that here mere concealment would not constitute 
fraud (Peek v. Gurney, L. R. 6 H. L. 377), we are 
entitled to consider the act of the defendant as an 
act committed intentionally, willfully, and mali- 
ciously: Broom’s Com., 5th Ed., 854. Here, 
though submitting to sexual connexion, the plaint- 
iff did not know she was contracting disease, and 
did not consent thereto. The parties were not ad 
idem. To have given an opportunity of consenting, 
the defendant should have apprised her of his con- 
dition: Brown vy. Brown, L. R., 1 P. D. 46. Mor- 
phett v. Morphett, Ib. 702. 

Pa.LueEs, C. B.—Those were cases of husband 
and wife, and, springing from that relationship, 








| there was a duty imposed on the husband to com- 








municate to his wife the fact of his diseased con- 
dition. In R. v.Bennett, R. v. Case.and R. v.Rosin- 
ski, there was also a duty arising from the relation- 
ship of physician and patient. But no such duty can 
accrue from a contract to do an illegal act; for in- 
stance, if two persons agree together to commit a 
robbery, and one conceals from another a material 
fact, knowing which the other would not have en- 
tered into the agreement, there is no fraudulent 
concealmentlegally cognizable, because there could 
be no legal duty to reveal arising out of such an 
agreemevt. As a foundation for such a duty to 
reveal material facts. it requires a lawful relation- 
ship between the parties, i. e. that of director and 
shareholder, as in Peck v. Gurney, L. R. 13 Eq. 79, 
6 H. L. 377. 

Heron,Q. C.—What is here complained of as tle 
assault is not the mutual intercourse, but the act of 
infection. That is the gist of the trespass, at all 











112 





THE CENTRAL LAW JOURNAL. 














events, as laid in one of the counts for assault, and 
not mere matter of aggravation: Bush v. Parker, 
1B. N. C. 722; Taylor v. Cole, 1 Sm. L. C. 95; and 
the count would be good if relying on the infection 
alone, and saying nothing about assault and bat- 
tery otherwise. On the pleadings there is no trav- 
erse of that trespass: Stevenson v. Lawler, 2 Ir. 
L. T. 137,21. R. L. 77. Leave and license, if re- 
lied on should have been specially pleaded: Chris- 
topherson v. Bare, 11 Q. B., 473; but on iiie plead- 
ings as they stand it is admitted that the infecting 
charged was against the plaintiffs will. ‘There is, 
besides, evidence that she did not consent, in fact, 
to the act constituting the cause of action. But, 
further, supposing her consent, as the act consent- 
ed to was illegal, her consent was void: note to R. 
v. Case, Den. C. C., 580: as in the case mentioned 


in Co. Lit., where a man procured another to cut oif 


his hand, and both were held liable. The defend- 
ant can no more avail himself of the plaintiff's ille- 
gal consent than a defendant, assaulted when do- 
ing an illegal act, can avail himself of defense of 
son assault demesne. 

PALLEs, C. B.—That is where the illegality is of 
such a nature as to invade a public right. A man 
may revoke a private right, not a public right; and 
there is this difference between the civil and crim- 
inal remedy. 

Heron, Q. C.—Illegality or immorality as a de- 
fense should have been so expressly pleaded; Fen- 
wick v. Laycock, 1 Q. B. 415; Potts v. Sparrow, 1 
Bing. N.C. 594. At least, the defense of turpis 
causa should have been raised at the trial; and, 
that being so, it is now too late to be availed of: 
Whelan v. City of Cork Steam Packet Co., 8 Ir. L. 
T. Dig. XXV, 8 Ir. R. L. 383. But the doctrine 
expressed by the maxim ex turpi causa non oritur 
actio, does not here apply; it has no application to 
an action of tort or to a criminal procceeding. ‘To 
hold otherwise would in many cases lead to a de- 
nial of justice. Hx turpi ‘ contractu”’ non oritur 
actio is the more accurate statement of the prin- 
ciple; and the case of Taylor v. Chester, L. R. 4. 
Q. B. 309, and Fivaz v. Nicholls, 2 C. B. 501, 
where it was applied, were both actions founded 
on contract. The distinction drawn by the C. L. 
P. Act, 1853, ss. 70, 74, between tort and contract, 
requiring illegality to be pleaded expressly in ac- 
tions ex contractu, but making no such provision 
for actions ex delicto, shows that in the latter it does 
constitute a defense. That the dignity of the court 
requires that such transactions should not be judi- 
cially investigated can not be maintained; investi- 
gations no‘less repulsive take place in the Divorce 
and Matrimonial Courts; and were this an action 
for seduction, the entire evidence adduced would 
have been admissible on the question of damages. 
Da Costa v. Jones, Cowp. 729, and cases of that 
class are essentially different, there being in them, 
apart from the deliberate act of the parties them- 
selves indulged in from wanton curiosity, no 
real injury or wrong inflicted. Here, apart from 
the act to which both parties agreed, there was a 
,tortious injury, and in such case the court should 
give effect to the cause of action: Fenwick y. Lay- 
cock, 1 Q. B. 415. It was said, indeed, by Fitz- 





gerald, J., in the court below, that, if R. v. Ben- 
nett (ubi sup.) were law, the statute 12 & 13 Vic., 
c. 76, 8. 1, re-enacted by 24 & 25 Vic. c. 100. s. 49, 
was not necessary, but that applies, not to the man 
haviug illicit intercourse with a girl under the age 
of twenty-one, but to a third person procuring her 
to have that connexion by fraudulent means. R. v. 
Bennett and R. v. Sinclair (ubi sup.) have been 
recognized as law in the works of Archbold, Rus- 
sell and Roscoe on criminal law; and in Morphett v. 
Morphett (ubi sup) Willes, J., though considering 
a similar question, doubted not their propriety. 
But if, overruling those cases, the court now de- 
cides against the plaintiff, it will be equivalent to 
holding that a maa, if he procures a woman’s con- 
sent to have sexual connexion with him, may 
willfully, deliberately, and maliciously infect her 
with venereal disease, and that, even though her 
death were thereby occasioned, the law would be 
powerless to reach him. 

Exham, Q. C., arid James Murphy, Q. C. (with 
them O’ Riordan), for the respondent, contra. This 
is the first time such an action has been brought, 
although similar facts must have existed; and if it 
lies by a woman against a man it mustlie by a man 
against a woman. The intercourse between the 
plaintiff and defendant can not be assumed to have 
been legal, in the sense that no action would lie in 
respect of it, for a length of time, then, because of 
an ordinary consequence of such intercourse, be- 
come suddenly illegal and give a right of action. 
Itis said that the maxim ex turpi causa non oritur 
actio does not apply to actions of tort; but that is 
not so, for it ison that ground that a girlcan not 
bring an action for seduction. 

PA.Ltss, C. B.—No: the maxim there applicable 
is volenti non fit injuria. I can conceive circum- 
stances in which such an action as this might be 
sought to be maintained, where the plaintiff was 
unaffected with immorslity, thus, in the case of a 
bigamist marriage in which the wife has been 
blameless. 

Exham, Q. C.—If a girl seduced could sue her 
seducer for assault there would be no need for the 
action for seduction, founded on feigned loss of 
service. The infecting alleged in the 4th count is 
merely matter in aggravation of the assault; the 
assault, if any, was the sexual connexion—the in- 
fection was its direct consequence. To the act of 
connexion the plaintiff consented, and that cannot 
constitute an assault. It would be more correct to 
say, not that fraud vitiates consent, but that it pre- 
vents consent at all; but here there was full con- 
sent to the act, an ordinary and natural conse- 
quence of which was the infection. No consent 
whatever to the immoral act was given in R. v. 
Bennett, R. v. Sinclair and R. v. Case (ubi sup.); 
and in similar cases, probably, the prisoner would 
be convicted of rape, since the decision of R. v. 
Flattery (ubi sup.). In R. v. Bennett the prisoner 
was undefended, no point was reserved, the dictum 
of Wiles, J. was obiter and unnecessary, and the 
case itself shows that, in point of fact, consent was 
there negatived. But if fraud avoids consent, 
that effect cannot be attributed to concealment, 
unless the relationship of the parties imposed a 
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duty of disclosure. No such duty can arise or be 
legally enforced, where the relationship is founded 
on immorality. A party cannot be allowed to use 
the courts of justice to recover damages for the 
consequences of an immoral act, any more than to 
enforce an immoral contract. The court will not 
aid in partitioning the plunder obtained by rob- 
bery: Everett v. Williams, 2 Pothier, by Evans 
3; will not acknowledge or protect property in an 
indecent book or picture: Stockdale v. Onwhyn, 
7D & Ry. 625; and will not compel payment of the 
price of prostitution: Walker v. Perkins, 3 Burr. 
1568. And under such circumstances as are here 
presented the court, acting on the principle procul, 
O! procul este profani, should refuse to lend its aid: 
Collins v. Blantern, 1Sm. L. 0.369. The moment 
the nature of the alleged cause of action was re- 
vealed at the trial, the judge should have non-suit- 
ed the plaintiff. 

BALL, C.—In Stockdale v. Onwhyn (ubi sup.) 
the judge non-suited the plaintiff because the work 
for which protection was sought was immoral. 

Ronan, in reply. 

Cur. adv. vult. 

PALLES, C. B. 


The difference of opinion in the court be- 
low, and the fact that the reasons of that judg- 
ment involve dissent from The Queen v. Ben- 
nett, und The Queen v. Sinclair, invest the case 
with some importance. It is for this reason that, 
though concurring as I do with my Lord Chancel- 
lor, that the appeal ought to be dismissed, and 
agreeing generally with his reasons, I think it right 
to indicate generally the lines of thought through 
which I have arrived at that conclusion. Three of 
the questions argued by the plaintiff's counsel, are 
in my view, outside the sphere of serious contro- 
versy. I refer, first, to the effect of consent upon 
an act which would have otherwise been an assault; 
secondly, to the operation of the traverse in put- 
ting in issue the alleged consent; and thirdly, to 
the alleged admission on the pleading that the in- 
fecting charged in the second count was against the 
plaintiff's will. It is indisputable that an act can 
not be an assault unless it be against the will of 
the person assaulted. Such was the undoubted 
law long before the case of Christopherson v. Bare. 
In that case the passage from Buller’s Nisi Prius, 
said to be the contrary, was cited and relied upon, 
and if it bear the interpretation contended for by 
the plaintiffhere, it is by that case denied to be the 
law. The same proposition determines the next 
point. As theallegationof assault includes a state- 
ment that the actcomplained of was against the 
will of the plaintiff, so a traverse of that allega- 
tion puts in issue as well the plaintiffs will as the 
commission of that which, but for her will, would 
have been an assault. As to the last point, admit- 
ting that the plaintiff's counsel is right in saying 
that in the second count the infecting is laid as a 
substantive trespass, it can be so only by impliedly 
alleging that act to have been against the plaintiff's 
will, and if so, the traverse puts in issue the fact 
so impliedly averred. 

Passing from these subsidary points to the main 
question in the case, two propositions have been 





advanced on the part of the plaintiff: Firstly, that 
there was evidence that she did not consent in fact 
to the act constituting the cause of action; and, 
secondly, that if she did consent, there was evi- 
dence that the consent was procured by fraud. 
Unless she can establish either one of these prop- 
ositions, the present appeal must fail. I can not 
entertain any doubt that the plaintiff must, in law, 
be taken to have consented in fact to the act con- 
stituting the alleged trespass. In reference to this, 
which I deem a cardinal question to the right de- 
cision of this case, I abstain from referring to any 
matter of form. I assume the alleged infecting to 
be pointedly laid as a substantive trespass. I also 
assume that which I much doubt—that the conten- 
tion is open upon the direction at the trial, which 
the plaintiff is here to support. Apart from mat- 
ters of form, the case is, that the plaintiff consent- 
ed to have sexual intercourse with an individual 
who then, but without her knowledge, was affected 
with this foul disorder, and that the physical con- 
tact thus consented to communicated the disease 
to the plaintiff. I shall not enter into any refine- 
ments. I care not whether one act is the conse- 
quence of the other, or whether each is a separate 
act, which, but for the plaintiff’s consent, would 
have been a separate assault. I hol: that the con- 
sent proved must inlaw be taken to extend to both. 
That which the plaintiff consented tv involved the 
communication of the infection, and in consenting 
to the former she consented to the latter. Such a 
case is wholly distinguishable from The Queen v. 
Lock, L. R. 2 C.C. R. 10, and The Queen y. 
Flattery, 13 C. C. C. 388. In the former there was 
not a consent to anything, not an exercise of a pos- 
itive will—there was a submission, but nothing 
more. In the latter, the plaintiff consented toa 
surgical operation; in no sense did she consent to 
the prisoner having connexion with her. I have 
the satisfaction of believing that, upon this part of 
the case, my view is not in conflict with that of the 
Lord Chief Justice. No doubt, after putting the 
case of asurgeon using a poisoned instrument in 
an operation on a patient, the learned judge says: 
*¢ Could he not establish that to such an operation, 
involving such consequences, he did not consent, 
though he did permit an operation of a different 
character?’ The Chief Justice had. however, im- 
mediately previously stated his view of the law of 
which he gave that as an example. ‘It appears to 
me,” he says, ‘‘ that the doctrine laid down by Mr. 
Justice Willes and other judges in England, that 
consent procured by fraudulent concealment is 
void in point of law, is applicable to an action like 
the present before a civil tribunal.’? And again, 
at the end of his judgment, he bases his conclusion 
that the wrong was done without the plaintiff’s 
consent, upon the authority of the cases which he 
had previously referred to, every one ef which, 
viz.—Regina v. Bennett, Regina v. Saunders, and 
Regina v. Williams—was a case of consent in fact, 
held to have been avoided or vitiated by fraud. 
Being then of opinion that the alleged trespass 
waS an actdone with the consent, in fact, of the 
plaintiff, the next inquiry is, was that consent 


‘ avoided, or vitiated by fraud? Now, I may at once 
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say that I am not prepared to overrule the long 
line of cases which establish that consent may be 
avoided by fraud. It is familiar tous all thata 
contract procured by fraud may be avoided by the 
innocent party, unless such a change of circum- 
stances has supervened as renders it impossible to 
réinstate the parties in the state in which they 
were before the contract. Isee no good reason 
why the same principle should not be applicable to 
a bare consent, although it lacked the other inci- 
dents to a binding contract; nor do [ see why the 
principle shall not be pushed to the extent of con- 
verting into an assault that which was, in fact, the 
subject of a consent procured through fraud. 
Regina v. Saunders, 8 C. & P. 265, and Regina v. 
Williams, Ibid. 286, decided upwards of forty 
years ago, depend for their validity upon the ap- 
plication of the principle, and in relation to the 
question now in hand these cases have been since 
not only uniformly followed, but have been re- 
cognized in the Court for Crown Cases Reserved 
in Queen v. Case, 1 Den. C. C. 580. But, in my 
opinion, it is not necessary for the purpose of this 
case to consider whether the docrine that consent 
may be avoided by fraud does not apply, in the 
case of a prosecution as distinguished from a_ civil 
action, to an agreement for immoral sexual in- 
tercourse. The difficulty which has presented 
itself to my mind asto the decision in Regina v. 
Bennett is not in relation to the general question 
‘whether the doctrine is applicable to such a case, 
but whether, in that case, there was evi- 
dence of fraud. It does not appear by the 
report that there was any evidence of active 
misrepresentation; and, in my opinion, where con- 
cealment is relied upon as fraud for the purpose of 
@voiding a contract or consent, it is not sufficient 
to show that such concealment was willful, or even 
for the purpose of deceit, unless a duty be shown 
to communicate the fact concealed to the party 
who has been deceived. For this reason, in crimi- 
nal prosecutions for constructive assaults, relying 
upon a consent in fact having been avoided by 
fraud,it appears to me to be impossible to rely 
upon concealment alone, where the act knowingly 
consented to was an immoral one. In such a case 
the sole relation between the parties from which 
itcan be said that a duty to communicate arises, is 
that they have agreed together to commit an act of 
immorality. From such a relation, illegal and 
immoral in itself, no duty can arise; and, in the 
absence of such duty, the concealment, although 
intentional and with a view to deceive, of a 
material fact, is, in my opinion, neither fraud nor 
evidence of fraud. This applies as well to a 
criminal prosecution as to a civil action. I desire, 
however, to guard myself against being supposed 
to decide that, if there be active misrepresenta- 
tion by which a party is induced knowingly to 
consent to an immoral act, the false misrepresen- 
tation may not amount to fraud sufficient, in a 
criminal prosecution, to avoid the consent, and 
render the guilty party indictable for the act, as if 
there had never been aconsent. If such a state of 


facts were sufficient to support a civil action, 1 do 
not think that the maxim, ex turpi causa non oritur 








actio would apply to it. Ifthe misrepresentation 
is sufficient to deprive the acquiescence of its 
character of assent, the act of the defendant may 
be relied onas an assault. It appears to me that 
the decision of this case in the Queen’s Bench 
may be taken as overruling the decision in Queen 
v. Bennett. I considerit a matter of such grave 
importance to interfere with decisions as to 
assaults upon females, that I wish to say that, on 
the groundsI have stated I think that case is 
distinguishable, so that if the Queen’s Bench 
decision is to be taken as overruling that case, I 
may not be taken as concurring in so doing. 

I base my judgment upon the ground that this 
cause of action arises out of an immoral and illegal 
transaction. It is a typical illustration of the 
maxim quoted at the bar, ex turpi causa non oritur 
actio. A distinction was attempted to be made at 
the bar between the application of this principle 
to actions in tort and in contract, but there are 
many actions in tort to which it is undeniable that 
that principle must apply; for instance, if a 
prisoner in custody attempts to escape, and the 
officer in whose custody he is, in recapturing him, 
inflicts upon him a serious wound, no action will 
lie against the officer, because the act of the 
prisoner was an illegal one. But it is one thing 
to say that this maxim may not apply in case of 
a wrong, and it is another to say that a court of 
justice is bound to measure the wrong done, and 
to mete out the wages of iniquity. I think a court 
of justice is bound to say that such a contract is 
void for immorality. We have been told that there 
is a legal obligation on a court to go into the de- 
tails involved in this immoral contract. I em- 
phatically deny that. Whether in the form of 
contract or tort, an action in a court of justice will 
not lie on such a transaction, nor need it be 
pleaded as matter of defence. In answer to such 
an action I think the immoral nature of the con- 
tract ought to be pleaded, and it generally must be 
so; but, if that opportunity be passed over, I will 
not undertake to say that it is not in the power of 
the judge at the trial to direct that the plaintiff be 
nonsuited. In the present case there was, I think, 
no necessity for pleading this defence. An action 
is brought for trespass to the person. That is 
denied, and accordingly the plaintiff must show 
thatan assault was committed. The evidence 
proves that the act was done by the consent of the 
plaintiff, and therefore that she was not assaulted. 
In order to avoid the consent she relies upon the 
fraud—she asks the court to relieve her from the 
consequences of a consent which she in fact gave. 
This is not open to her, because if the contract be 
an immoral one, neither party can be allowed to 
enter into the consideration for it whether to sus- 
tain the cause of action or to avoid the consent. 
The court should say, we decline to go into it, 
therefore the nonsuit must be allowed. For those 
reasons, I concur in holding that this appeal 
should be dismissed. 

Deasy, L. J. 

I quite concur in the judgments pronounced by 
the Lord Chancellor and the Lord Chief Baron. 
But for the novelty and importance of the case I 
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would confine myself to siinple concurrence. No 
such action as this has ever been brought either in 
England or in this country. The circumstances of 
the plaintiff are so pitiable that they must neces- 
sarily excite compassion in the breast of every 
man, but I think that if yielding to that compassion 
we were to hold such an action maintainable we 
would be laying down anew and dangerous pre- 
cedent. If, after a course of illicit intercourse ex- 
tending ever two years, a party could bring an 
action such as the present, we would, I fear, un- 
fortunately have the time of the courts of justice 
taken up by large numbers of plaintiffs coming in 
to sue their partners insin. Such actions I think 
to be contrary to public policy, morality and 
decency. The two cases cited to us before Justice 
Wills and Justice Shee are peculiar, but I think we 
can find in them no authority that consent to an 
act of immorality can give a right to bring an 
action for assault on the part of the individual who 
has given the consent. In this case the woman 
had been living for years in immorality. But 
many other instances can be put in which the 
womanmay beinnocent. Take for example the 
case of awoman who has been seduced undera 
fraudulent promise of marriage, could it be held 
that though her consent was obtalned by fraud, 
she could maintain an action against her seducer 
for assault. Again take the instance of a woman 


who is perfectly innocent, where she contracts a | 


bigamous marriage. There she submits to the 
embraces of the man who has gone through the 
form of marriage with her, without the least cul- 
pability on her part, solely induced by the fraudu- 
lent act of the man. but has it ever been held that 
on such a state of facts the woman could bring an 
action against him for assault? In the present 
case the woman has led an immoral life—a life 
one of the frequent consequences of which is the 
contraction of a loathsome disease. For two days 
a most able judge and a jury have been engaged 
in investigating the details and occasions of this 
course of immorality, in order to discover whether 
the probable consequence of that course of im- 
morality did actually originate from it. I am of 
opinion that such an investigation is no fit subject 
for the attention of a court of justice, and that no 
such investigation ought to receive judicial sanc- 
tion. According to the judgment of this court 
there must be a new trial, if the plaintiff is advised 
to goon with the suit. 

BALL, C., concurred. Appeal dismissed with costs. 

—~— 

IN Vandewater v. Williamson, 6 W. N. Cas. 350, de- 
cided by the Philadelphia Court of Common Pleas on 
the 4th ult., it was held that a notary to whom a note 
is given for protest is not bound to know the residence 
of the parties thereto; and if the holder fails to inform 
him, and thereby a proper demand is not made, where- 
by the indorser is released, the notary is not guilty of 
negligence. And see Bellemore y. United States, 4 
Whart. 113; Preston v. Doysser,7 La. 11. In Smith v. 
Fisher, 12 Harris, 222, it was said that it is the duty of 
the holder to give the notary information as to the res- 
idence of the drawer and indorser. It will not do for 
him to put the note or bill in the hands of a notary at 
the place where it was drawn, without giving him any 
information. See, also, Mulholland y. Samuels, 8 Bush. 
63; Fogarty v. Finlay, 10 Cal. 239, 
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CONTRACTS—WAGERS ON PRICES. 


GREGORY v. WENDELL. 


Supreme Court o) Michigan, October Term, 1878. 


Hon. J. V. CAMPBELL,Chief Justice. 
** Tsaac MARSTON, 
“ 6B. F. GRAVES, 
“ T. M. CooLry, 


Associate Justices. 


1. WAGER CONTRACTS INVALID.— Though a con- 
tract for the sale and purchase of personal property 
which the vendor does not now own, but expects to 
buy hereafter, is good if an actual transfer of property 
is intended, the contract is illegal if the parties con- 
template that, at the time fixed for delivery, the pur- 
chaser shall merely receive or pay the difference be- 
tween the contract and the market price. 

2. CONTRACT MAY BE INQUIRED INTO.—The form 
of the contract is not conclusive on its face, but it is 
for the jury te determine, in view of all the cireum- 
stances, whether an actual bona fide sale, ora mere 
scheme to gamble upon prices was intended. 

3. MARGIN—RULE AS TO RECOVERY.—If the agree- 
ment contemplated an actual purchase and delivery of 
grain, and such a purchase was in fact made, then a 
margin paid to cover any loss which the party agree- 
ing to deliver might suffer or become responsible for 
on account of a decline in the price or value of the 
grain purchased, can not, to the extent of such loss, 
be recovered back. 

4. Boru PARTIES IN FauLt.—If the intention was 
merely to make a settlement of | e difference between 
the contract and the market price, such agreement be- 
ing void as against public policy, and both parties be- 
ing equally in the wrong, the law would assist neither, 
and the amount paid over as a margin could not be 
recovered back. 

5. MARGIN Parp IN Goop FaITH. — If one party, 
acting in good faith, authorizes another to purchase 
grain for him, actually deliverable at a future day, and 
the other party, without being induced into any misun- 
derstanding, makes no purchase, relying upon the 
theory that the difference in price only should be paids 
then the first party upon discovering the facts can re- 
pudiate the contract and recover back the amount ad- 
vanced. 


Marston, J., delivered the opinion of the court: 

Plaintiffs reside in Owosso, and in 1877 were en- 
gaged in the purchase of grain and other farming 
products. Defendants were commission mer- 
chants in the city of Detroit. On the 26th of April, 
1877, one of the plaintiffs had a conversation with 
one of the defendants, in the city of Detroit, about 
speculating in corn and wheat. It resulted in 
plaintiffs directing defendants to purchase for 
them 20,000 bushels of corn, deliverable at Chicago 
in June following. It was claimed that defendants 
thereupon telegraphed to certain commission 
merchants in Chicago directing the purchase, and 
receiveda few minutes thereafter a telegram an- 
nouncing the purchase of the quantity mentioned, 
and at prices therein named. It was at that time 
agreed that plaintiffs should send defendants 
$1,000 as a margin upon the purchase, which was 
sent within a few days thereafter. The receipt 
thereof was acknowledged by defendants and 
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credited to plaintiffs’ account. Other correspon- 
dence was had between these parties in reference 
to this purchase, and the condition of the grain 
markets. On May 17th, plaintiffs wrote defendants 
suggesting a change from June to July corn, and 
on the 18th defendants wrote plaintiffs that they 
had sold the June corn and purchased July corn, 
and enclosed a statement of account showing a 
loss to plaintiffs. The receipt of this letter by 
plaintiffs was on the next day. and a hope ex- 
pressed that the loss sustained on the June would 
be got back on the July corn. The market con- 
tinued to decline; further margins were called for, 
but not made. Two car-loads of wheat were ship- 
ped by plaintiffs to defendants, and by them sold 
on commission, and the proceeds credited to plain- 
tiffson account. Action was brought to recover 
the amount received for this wheat, and to re- 
cover back the $1,000 margin. There was no dis- 
pute as to the wheat or its value, and judgment 
was recovered for the amount thereof. The court 
charged the jury that no part of the one thousand 
dollars could be recovered. 

In this it is claimed, the court erred, and also in 
not submitting the question to the jury whether 
any corn was ever actually purchased. 

Gregory, one of the plaintiffs, testified that he 
never saw any of the corn, and that none had ever 
been delivered to him. He also testified that in 
July certain parties called at his office; that they 
- had an envelope, the contents of which he declined 
to examine; and there was evidence tending to 
show that they were there and offered to make him 
atender of warehouse receipts for July corn. 
There was evidence tending to show, before the 
commencement of this action, defendants were 
called upon in the plaintiffs’ interest, and request- 
ed to produce and show the telegrams in reference 
to the purchase of the June corn; but, although 
search was made, they were unable to find them. 
although such were produced onthe trial. A. 
McThernas, a broker, on ‘change, for Cooley & 
McHenry, of Chicago, testified that he purchased 
20,000 bushels of corn on April 26; that he and the 
party from whom he purchased made the usual 
memorandum of the transaction, which was after- 
wards, in accordance with the custom, reduced to 
formal entries on their respective books. The 
original memorandum and entries were not pro- 
duced, and the witness was unable to give the name 
of the person from whom he purchased the corn, or 
where it was at the time, orto whom he afterwards 
sold it. Other evidence was given which it was 
claimed tended to show that no actual sale of corn 
had been made. 

It seems to me that the real questions thus raised 
in the case were, was there an actual bona fide sale 
of corn, intended by the parties, or any of them, to 
be delivered and received? or did the parties 
intend that no corn should be _ purchased, 
delivered or received, but that a settlement should 
be made upon the basis of the market price of corn 
at the time mentioned for delivery? Some nice 
distinctions have heretofore been drawn as to the 
right of a person to sell personal property,not at the 
time owned by him, but which he intended to go into 





the market and buy, or as was said, that which he 
hath neither actually nor potentially. Courts must, 
however, from necessity, recegnize the methods of 
conducting and carrying on business at the present 
day and applying well settled principles of the com- 
mon law, enforce what might be called a new class 
or kind of agreements, heretofore unknown, unless 
they violate some rule of public policy. The 
mercantile business of the present day could no 
longer be successfully carried on if merchants and 
dealers were unable to purchase or sell that which 
as to them had no actual or potential existence. 
A dealer has a clear right to sell and agree to 
deliver at some future time that which he then 
has not, but expects to go into the market and 
buy. And itis equally clear that the parties may 
mutually agree that there need not be a present 
delivery of the goods, but that such delivery may 
take place at some other time; and that there need 
not be an actual manual possession given, but a 
symbolical one, as by the delivery of warehouse 
receipts, according to custom, isalso beyond dis- 
pute. 

In these cases there is something actual and 
tangible sold, although not then owned or pos- 
sessed by the vendor, or rather something actual 
and tangible agreed to be sold, as the agreement 
is more in the nature of a contract for a future 
sale. There isalso anintention, and such is the 
agreement, that when the time agreed upon for 
delivery arrives the property shall be actually de- 
livered. This, as already said, may, as in the 
case of grain, be by the delivery of warehouse 
receipts for the quantity and quality agreed upon 
rather than for any particular lot. The vendee 
under such an agreement may, before the time for 
delivery to him has arrived, agree to sell or trans- 
fer his right to the goods under the contract, to 
some one else who, should he retain the same, 
would be entitled to receive possession thereof at 
the time agreed upon by the parties through whom 
he claims title. But when the parties at the time 
of entering into an agreement for the purchase 
and sale apparently of goods for future delivery 
agree that no title to any property shall pass, and 
that nothing shall be delivered, no delivery made, 
or, where from the nature of the transaction, and 
the manner and method of carrying on the busi- 
ness, it isapparent that such was the intention of 
the parties, although not expressed, but the agree- 
ment or understanding was that at the time fixed 
for delivery they should settle upon a basis of the 
then market price of the commodity by the losing 
party paying to the other the difference, such an 
agreement would be one that the law would not 
recognize and enforce. It would not constitute a 
sale or an agreement to sell property of any kind, 
but one to speculate upon the prices that certain 
property would be likely to bring at some future 
day. 

The distinction was clearly pointed out in Rum- 
sey v. Berry, 65 Me. 570. The court said, ‘*The 
mischief and illegality arise when the apparent 
contract is not the real one, when it is a mere 
cover for ulterior designs and such as are not 
authorized by law. A contract for the sale and 
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purchase of wheat to be delivered in good.faith at 
a future time is one thing, and is not inconsistent 
with the law, but such a contract entered into 
without an intention of having any wheat pass 
from one party to the other, but with the under- 
standing that at the appointed time the purchaser 
is merely to receive or pay the difference between 
the contract and the market price, is another thing, 
and such as the law will not sustain. This is 
what is called a settling of the differences, and as 
such isclearly and only a betting upon the price 
of wheat against public policy, and not only void, 
but deserving of the severest censure.” 

This question was fully discussed by Agnew, J., 
who delivered the opinion of the courtin Kirk- 
pairick v. Bonsall, 72 Penn. St. 155, where the 
court held a certain contract was not on its face 
a gambling contract, but that its character might 
be weighed in connection with other evidence, on 
the question that the transaction was a gambling 
scheme. The court said, a bargain for an option 
may be legitimate and fora proper business ob- 
ject, “but it isevident such agreements can be 
readily prostituted to the worst kind of gambling 
ventures, and therefore its character may be 
weighed by a jury in connection with other facts 
in considering whether the bargain was a mere 
scheme to gamble upon the change of prices. The 
form of the venture when aided by evidence may 
clearly indicate a purpose to wager upon a rise or 
fall in the price of oil ata future day, and not 
to deal in the article as men usually do in that 
business. We must not confound gambling, 
whether it bein corporation stocks or merchan- 
dise, with what is commonly termed speculation. 
Merchants speculate upon the future prices of that 
in which they deal, and buy andsell accordingly. 
Their speculations display talent and forecast, but 
they act upon their conclusions and buy or sell in 
abona fide way Such speculation cannot be de- 
nounced; but when ventures are made upon the 
turn of prices alone, with no bona fide intent to 
deal in the article, but merely to risk the difference 
between the rise and fall of the pricein a given 
time, the case is changed: the purpose then is not 
to dealin the article, but to stake upon the rise and 
fall of its price. No money or capital is invested in 
the purchase, but as much only is required as will 
cover the difference—a margin, as itis figuratively 
termed. Then the bargain represents not a trans- 
fer of property, but a mere stake or wager upon its 
future price.’’ See farther Grizewood v. Blaine, 
73 Eng. Com. Law, 625; where it was held that a 
contract to purchase shares of stock without the 
intention to deliver or receive them, was a gaming 
contract. See Yerkes v. Saloman, 18 N. Y. 
Supreme Ct. 473. It was said that the authorities 
were abundant upon the proposition that, if 
neither party intended to deliver or accept shares, 
but merely to pay differences, according to the 
rise or fall of the markets, the contract would be 
a gaming one; and in that case it was held to be 
error to exclude a question asking what the inten- 
tion at the time the contracts were made was, 
whether to tender or call stock or merely to settle 
upon differences. 














It is clear from these authorities that the form of 
the contract on its face is not conclusive, but that 
its character should be considered by the jury in 
the light of all the surrounding facts and circum- 
stances, in order for them to determine whether a 
mere scheme to gamble upon prices was the inten- 
tion, or an‘actual bona Jide zale of grain to be de- 
livered at the time mentioned. 

There were some suspicious facts and cireum- 
stances in this case. The weight thereof, or the 
proper conclusion to be arrived at from a view of 
the whole case, it is not for this court to determine. 
The whole case, under proper instructions, should 
have been submitted to the jury; and the court 
erred in withdrawing the case from them. There 
must, therefore, be a new trial ordered, upon 
which the Case may, appear in one of three differ- 
ent aspects: 

First. If the parties acted in good faith, and the 
agreement made contemplated an actual purchase 
and delivery of grain, and such a purchase was in 
fact made, then the amount paid by plaintiffs in 
error, to cover any loss which defendants might 
suffer or become responsible for on account of 
a decline in the price or value of the grain pur- 
chased, can not, to the extent of such loss, be re- 
covered back. 

Second. If, under the agreement made, neither 
party contemplated or intended that any grain 
should in fact be purchased or delivered, but, at 
the time mentioned for delivery, the difference 
between the contract and the market price 
should be paid tothe person entitled to receive 
the same, such agreement being void as against 
pvblic policy, and both parties being equally in the 
wrong, the law would afford no assistance to either, 


.and the amount paid over as a margin could not 


be recovered back. 

Third. If plaintiffsin error, acting in entire good 
faith, authorized defendants to purchase grain for 
them, to be delivered at a future day, contemplating 
and intending that an actual purchase of grain, and 
a delivery thereof to them would be made, but the 
defendants, without being induced by plaintiff ’s 
action into any misunderstanding, did not, in fact, 
make or cause to be made an actual bona side pur- 
chase of grain, but acted upon the theory that the 
difference in price only should be accounted for 
and paid, then, and under such circumstances, 
plaintiffs, upon discovery of such facts, would have 
a right to repudiate what had been done, and re- 
cover back the amount by them advanced or paid 
over to the defendants. 

Judgment reversed with costs, and a new trial 
ordered. 
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CASE MADE—REQUISITES OF.—A case made is de- 
fective and insufficient which only contains the evi- 
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dence produced and offered to be produced on the 
trial, and merely refers in general terms to the plead- 
ings, orders, rulings and judgments of the court, 
without providing for the incorporation of copies of 
the same, or the substance thereof, in such case made, 
and without even mentioning any particular pleading, 
order or ruling. Opinion by HorTON, C. J. Affirmed. 
All the justices concurring.—Smith v. Moore. 


CasE MADE — AUTHORITY TO SETTLE SAME. — A 
case was heard and judgment rendered therein against 
the defendant by Judge 8, and on the same day de- 
fendant filed a motion for a new trial. Afterwards, 
and more than three days thereafter, Judge B’s term 
of office expired and Judge S became his successor. 
Afterwards, Judge S heard and overruled said mo- 
tion for a new trial, and then gave the defendant ten 
days within which to make and serve a case for the 
Supreme Court. The case was duly made and served 
and was afterwards settled and gigned over the ob- 
jections of the plaintiff, by Judge B. _Held, 1. 
That Judge B, at the time of settling and signing said 
case, had no legal power or authority to so settle and 
sign the same. 2. That the time fixed for making and 
serving a case, to enable the Supreme Court to review 
the rulings of the district court, down to the rendering 
of said judgment and prior to and independent of said 
ruling upon the motion for a new trial, expired in just 
three days after said judgment was rendered. Code, 
sec. 548, as amended, Laws of 1870, p. 274, as the 
time for making and signing; such case was not 
extended by the court or judge under sec. 549 of the 
code. Amended, section 549, Laws of 1870, p. 168. 3. 
That Judge 8S alone had the powerto settle and sign a 
ease to enable the Supreme Court to review his ruling 
Opinion by HorTON, 
C. J. Dismissed. All the justices concurring.—Jn- 
gersoll v. Yates. 
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ABSTRACT OF DECISIONS OF COURT OF 
APPEALS OF KENTUCKY. 


January Term, 1879. 


Hon. W. S. Pryor, Chief Justice. 
“ TT. H. HINEs, 
« M. H. COFER, 
“J. M. ELLiorr, 


Associate Justices. 


THE CLERK OF A CouRT acts by himself or by his 
deputy, and the certificate of a clerk by his deputy is 
as effectual in every and all cases as if made by him- 
self. Opinion by ELLIoTT, J.—Drye v. Cook. 

USURPING OFFICE OF JUDGE OF ELECTION is an 
indictable offense, punishable by fine, under see 1, 
art. 25, ch. 24, Gen. Stat. The judgment of the lower 
court imposing a fine of $500 in this ease is aftirmed. 
Opinion by Corer, J.— Wayman v. Com. 

AN INDICTMENT FOR SELLING LIQUOR TO AN IN- 
EBRIATE under the act of March 6, 1877, must allege 
that the defendant knew the party to whom the liquor 
was sold to be an inebriate. Held, that the failure to 
allege in the indictment that the appellee knew 
the party to whom the liquor was sold to be an 
inebriate renders it fatally defective? * * * 
Knowledge is made an essential ingredient in the 
offense, and it must be established by proof in order 
to a conviction. It follows that the allegation of 
knowledge on the part of the accused is essential to 
the validity of the indictment. Opinion by HINEs, 
J.—Commonweali v. Bell. 

GRAND JURORS-—QUALIFICATIONS — COMPETENCY 
AS WITNESS.— 1. Grand jurymen are required to be 
tizens and housex:epers of the county and over the 
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age of twenty-one years. Art. 1, ch. 62, Gen. Stats. 2. 
The failure of any member of the grand jury to pos- 
sess each of the qualifications prescribed by the stat- 
ute, renders indictments found by such jury subject to 
be set aside as for a substantial error in the formation 
of the grand jury, Com. v, Smith, 10 Bush. 477, § § 
157, 158, Crim. Code. 3. A grand juryman is a compc- 
tent witness, on a motion to set aside an indictment, 
to prove that he was not a citizen of this State or of 
the United States at the time he composed a part of 
the grand jury that found the indictment. But sucha 
motion must be made before pleading to the indict- 
ment. Reversed. Opinion by ELLIOTT, J.—Ragan- 
thall v. Com. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


October Term, 1878. 


[Filed December 2, 1878.] 


Hon. T. A. SHERWOOD, Chief Justice. 
* Wm. B. NAPTON, 
* WaRWICK HOUGH, 
“ E. H. Norron, 

* JOHN W. HENRY, 


Judges. 


INDICTMENT—VARIANCE IN ALLEGATIONS— SUF- 
FICIENT AVERMENT OF WRITTEN INSTRUMENT.—De- 
fendant was indicted for forgery of a receipt purport- 
ing to be the receipt of ** Charles W. Jeffries.”” The 
receipt was set out in haec verba in the indictment, 
and was signed by “C. W. Jeffries.”” It was not al- 
leged in the indictment that the receipt was an “ in- 
strument of writing.”” Demurrer to indictment was 
sustained, and State appeals. Héld, 1. There was no 
variance, as there might have been if the receipt had 
been fully set outin the indictment. The allegation 
that it purported to be the receipt of “Charles W. 
Jeffries,” is substantially an allegation that C. W. and 
Charles W. Jeffries were the same person. It was not 
necessary to allege with any more particularity than it 
was alleged that the receipt was an “instrument of 
writing.” There is no such thing as a verbal re- 
ceipt: itis a solecism. State vy. Fenley, 18 Mo. 445. 
The term “receipt” imports a written instrument. 
Reversed and remanded. Opinion by HENRY, J.— 
State v. Bibb. 

CRIMINAL PROCEDURE— NECESSARY AVERMENTS 
IN INDICTMENTS FOR SALE OF LIQUORS WITHOUT 
LICENSE.—Demurrer to an indictment charging de- 
fendant with the sale of intoxicating liquors, without 
having taken out a license as a dramshop keeper, was 
sustained on the ground: 1, that it was not alleged in 
indictment to whom or for what price the liquor was 
sold, and also; 2, that it failed to negative the exist- 
ence of those facts which, by the act of March 26, 
1874, authorized a druggist to sell intoxieating liquors 
in less quantities than one gallon. On appeal by the 
State: Held, 1. That the first objection is met by the 
cases of State v. Spain, 29 Mo. 415; State v. Ladd, 15 
Mo. 432; State v. Fanning, 38 Mo. 359; State v. Mel- 
ton, 38 Mo. 369, in which it was held that those allega- 
tions are not indispensable to a good indictment. 2. 
The act of March 26, 1874, makes exceptions to the 
general law. The indictment was drawn under the 
second section of the act in relation to dramshops, and 
not under the act of 1874. How was the court to know 
that defendant was a druggist? He was not indicted 
as such, and if he sold liquor as a druggist under cir- 
cumstances which authorized the sale, that was a mat- 
ter of defense. It was expressly averred that defend- 
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ant had not taken out a license as a dramsfiop keeper, 
and had no legal authority to sell. This has been re- 
peatedly held a sufficient negation of any special or gen- 
eral authority to sell other than that expressly nega- 
tived. Austin vy. State, 10 Mo. 591; State v. McBride, 
64 Mo. 365. The exceptions or provisos contained in 
the same act need not be negatived, unless named in 
section creating the offense. State v. O’Gormen, de- 
cided at present term and cases there cited. The same 
doctrine appiies where the exceptions are contained 
in a subsequent act. Reversed and remanded. Opin- 
ion by HENRY, J.—State v. Jacques. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


November Term, 1878. 


Hon. E. G. RYAN, Chief Justice. 


‘* ORSAMUS COLE, 

“Wo. P. LYON, i — P 

“ Davip TAYLOR, f Associate Justices. 
iT) 


HARLOW 38. ORTON, } 


CONVERSION—W RONGFUL DESTRUCTION — PER- 
MITTING ICE TO MELT— VARIANCE.—1. The wrong- 
ful destruction of goods by one not the owner is a con- 
version. 2. Where evidence received without objec- 
tion, disclosing the whole transaction in dispute, 
shows a cause of action in plaintiff’s favor for the 
amount awarded by the jury, a variance between 
pleadings and proof, by which defendant has plainly 
not been misled to his injury, is not fatal; but the 
pleadings may be amended in accordance with the 
proofs or the variance disregarded. R. 8S. 1858, ch. 
125, sees, 33, 34, 37. 3. The owner of a building con- 
sisting of a beer room and an ice room, connected by 
slides, gave a chattel mortgage on the building to de- 
fendant, and a bill of sale of the ice in the ice-room to 
plaintiffs. Defendant took possession of the building 
under its mortgage, stored beer in the beer room, and 
gave plaintiffs notice to remove the ice, which they did 
not do, nor did they ever demand it from defendant. 
Defendant opened the slides between the two rooms, 
and allowed a current of air to pass over the ice and 
into the beer room, cooling the beer and causing a 
more rapid melting of the ice than would otherwise 
have occurred: but did not claim to own the ice, nor 
otherwise to interfere with it. Held, that defendant 
is liable for the ice so destroyed. Opinion by LYON, 
J.—Aschermann v. Philip Best Brewing Co. 


GARNISHMENT— DEMAND PAYABLE AT PARTICU- 
LAR PLACE—EXEMPTION.—1. A debtor can not be re- 
quired as garnishee to pay his debt to his creditor’s 
creditor at a time or place at which it could not be re- 
covered from him by his own creditor. 2. In an ac- 
tion upon a demand payable by its terms at a particu- 
lor place and not elsewhere (even if the debtor may al- 
lege and prove, in ceduction of damages, that he was 
ready at the proper time and place to make payment, 
and has suffered damages from plaintiff’s failure then 
and there to make the demand), yet it is not necessary 
for plaintiff, in order to maintain the action, to show a 
demand at the place named. 3. Whether a demand, 
payable by its terms “at the city of Chicago, IIl., and 
and not elsewhere,” would sufficiently define the place 
of payment to bring it within the rule governing 
demands payable at a_ particular place, quere. 
4. In garnishee proceedings in a court of this State 
against a resident thereof, where such court has ob- 
tained jurisdiction of the. principal debtor, the fact 
that the garnishee’s indebtedness to the latter is by its 
terms payable at a particular place in another State, 
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where such principal debtor resides, is nq defense. 5. 
A debtor who is married, or upon whom a family is 
entirely dependent for support, can not claim as ex- 
empt from process, under ch. 280, Laws of 1861, Tay. 
Stats. 1553, § 40, his earnings for the sixty days next 
preceding the issue of such process, where neither 
such debtor himself nor his family reside within this 
State. 6. Whether both the,debtor and his family must 
reside in this State or, (if not), which of the two must 
so reside, to make this exemption applicable, is not 
here decided. Opinion by ORTON, J.—Commercial 
Nat. Bank v. C.M. & St. P. R. Co. 
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ABSTRACT OF DECISIONS OF 
COURT OF MICHIGAN. 





SUPREME 


October Term, 1878. 


Hon. J. V. CAMPBELL, Chief Justice. 
* TT. M. COoLry, 
** TsaaC MARSTON, 
* B. F. GRAVES, 


Associate Justices. 


HOMICIDE — CONSEQUENCE OF WRONGFUL ACT. 
—On a trial for manslaughter it appeared that defend- 
ant, during a dispute concerning the possession of a 
horse, struck deceased with his fist and knocked him 
down. It was not shown directly how he was killed 
but it appeared distinctly this blow did not kill him. 
The facts indicated either that defendant kicked him 
after he fell, or else that he was killed by the horse 
trampling on him. Held, that it was error to charge 
that if the blow was not justifiable and deceased so 
fell that the horse jumped on him and thus killed 
him, defendant was guilty. There was no necessary 
connection between the act of respondent and the con- 
duct of the horse. Opinion by CAMPBELL, C. J.— 
People v. Rockwell. 

FISHING IN PRIVATE WATERS — LICENSE PRE- 
SUMED.—Action for trespass alleged to have been 
committed in passing over plaintiff’s land to fish in a 
small lake or pond almost entirely inclosed in the lines 
of hisfarm. Held, 1. That whatever question might 
arise respecting the right to exclusive fisheries in 
larger bodies of water, the land-owner has the exclu- 
sive control of small bodies thus situated. 2. That, 
however, as it has always been customary to permit 
the public to take fish in all the small lakes and 
ponds of the State, one may understand, in the ab- 
sence of notification to the contrary, that he is licensed 
todo so. Judgment for plaintiff reversed with costs. 
Opinion by CooLey, J.—Marsh v. Colley. 


LESSOR’S COVENANT TO REBUILD — DISCHARGE 
BY OPERATION OF Law. — Plaintiff rented of de- 
fendant a wooden building, the lessor covenanting 
that “if said building should burn down during the 
lease” he would “rebuild the same in a suitable time.” 
The building was so destroyed, and the lessor was 
preparing to rebuild when the city counsel passed an 
ordinance prohibiting the erection of wooden buildings 
within certain limits, embracing this site. Defendant 
went on to put up a larger brick building, the lessee 
refusing to have anything to do with the plans, but in 
substance saying that when completed he would move 
in, which he did about six months after the fire, going 
into a part of it which the parties considered equiva- 
lent to the old building; but complaining that the 
building was not put up in a reasonable time, he sued 
on the covenant. Held,1. That as the putting up of 
such a structure as the covenant contemplated was 
rendered impossible by a change in the law, the cov- 
enant was discharged. Brady vy. Northwestern Ins. 
Co., 11 Mich. 425. 2. That the lessor did not covenant 
that if not allowed to rebuild the building he leased, 
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he would put up another on the same plan of more 
substantial and presumably more costly material. 
Had this contingency been in the minds of the parties 
at the time, it is scarcely conceivable that the lessor 
would have consented to put up a brick building in 
place of theone leased. 3. Semble, that the course of 
the parties was in effect equivalent to an offer 
and acceptance of the new quarters in place of the 
old, and under the old lease. Opinion by CooLEy. J. 
—Cordes v, Miller. 
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A TREATISE ON THE LAW OF SUITS BY ATTACH- 
MENT in the United States. By CHARLES D. DRAKE, 
LL. D., Chief Justice of the United States Court of 
Claims. Fifth edition, with an aapeeaix, containing 
the leading statutory provisions of the several States 
and Territories of the United States in relation to 
— by attachment. Boston: Little, Brown & Co., 


The attachment laws of the several States contain 
provisions of such various characters, that the work of 
reducing them all to systematic rules and principles 
would seem to be almost an impossible task. The au- 
thor of this volume commenced this labor many years 
ago, and the treatise now presented tothe profession 
for the fifth time, is the result of a plan executed with 
great pains, skill and industry, to present the law of 
the United States in suits by attachment within the 
compass of a single volume. The work may be said to 
be wholly American, so far as its materials go, the 
English reports containing but few references to this 
subject. 

As succeeding editions of this treatise have issued 
from the press, the verdict of the profession upon its 
value to the practitioner has uniformly been a favor- 
able one. The present—the fifth edition—is more ex- 
tensive than former editions. About six hundred ad- 
ditional cases are cited, showing that new questions on 
the subject are constantly arising. This fact makes it 
necessary for Mr. Drake to repeat, in the fifth edition, 
what he had occasion to remark in his preface to the 
first that “‘ the lapse of time and the accumulation of 
adjudications, seem to make no sensible diminution in 
the annua! number of reported cases, nor any great 
difference in their novelty or their interest.” A criti- 
cal review of the work, as in the case of anew and 
unknown book, is not in this instance required. Mr. 
Drake’s treatise is consulted in the daily practice of the 
majority of lawyers, and the fact that another edition, 
revised, corrected and much enlarged, is now on the 
market, will be a welcome announcement to the pro- 
fession. Nothing could be finer in the book line than the 
printing and binding, and general appearance of this 
volume. It is as handsome a specimen of a law book 
as we have ever seen. 


The first number of the eighty-eighth volume of 
the American edition of BLACKWOOD’s MAGAZINE 
contains the second of a series of very interesting ar- 
ticles on Contemporary Literature, treating specially 
of Journalists and Magazine writers. Besides several 
short stories, a continued romance, anda paper on 
the Novels of Alphonse Daudet, an instructive discus- 
sion of the Afghan war and its authors, will be read 
with interest at the present time. This standard mag- 
azine is reprinted in this country by the Leonard Scott 
Publishing Co., 41 Barclay street, New York. The 
same house republish the BRITISH QUARTERLY RE- 

» VIEW, the January number of which is just out. The 
contents are: 1. “London Gas.” The gas question 





has long occasioned serious complaints, both in Eng- 
land ang this country. This article describes the pres- 
ent state of matters, and the leading provisions of 
London gas legislation, as settled in 1876, and also 
shows the remarkable effect which the prospect of the 
electric light has had upon the value of gas property. 
2. “* Daniel Manin.” Manin was the leader of the strug- 
gle for Venetian independence in the year 1848; and 
we have, in this brief biography, his portrait as a rev- 
olutionist, a statesman, and a dictator. 3. ‘* What is 
Science?” This question is answered by defining science 
as the summation and colligation of all the knowledge 
pertaining to a given subject-matter. Under this cat- 
egory stand the physical sciences, metaphysics, logic, 
and religion itself. 4. ‘* Religious Equality and Theo- 
ries of Comprehension.” A condensed statement of the 
Broad Church Theory, and of the arguments by which 
that theory is maintained. 5. “‘ Arnold on Secondary 
Education.”” Dissents from Mr. Arnold’s views on this 
subject, as expressed in the November number of the 
Fortnightly Review. 6. ‘“ Restorations.”” Describes 
the work which has been going on in English medieval 
buildings. 7. ‘*The Viceroy and the Amir.” 8. Con- 
temporary Literature. 








QUERIES AND ANSWERS. 


6. JURISDICTION — TEMPORARY ABSENCE FROM 
STATE.—H is a bona fide citizen of Colorado, and 
domiciled within her territory, but at this time tem- 
porarily absent from the State on a trip for business or 
pleasure, intending to return at a future day. He has 
not changed his residence or domicil, though at pres- 
ent beyond the territorial limits of this State. B has 
instituted an action against’ H, and desires to procure 
service of process on H while absent, by publication 
of summons, under our code, which is, in substance, 
that of Oregon, passed upon in the Pennoyer v. Neff 
case in Supreme Court of the United States. Query. 
Can a valid personal judgment be obtained against H 
by service by publication, under such circumstances, 
which will be enforcible in another State? My judg- 
ment is that it can, under Knowles v. Gaslight Co., 19 
Wallace. The whole gist of the Pennoyer-Neff case 
lies in the fact that the defendant was a non-resident. 
Is not the fact that H is a citizen of the State, though 
temporarily absent, and subject to the laws of Color- 
ado, one which obviates the effect of the decision in 
the. Pennoyer case? 








NOTES. 





THE EXECUTIVE COMMITTEE of the American Bar 
Association wish to get (before February 12) copies of 
all reports and proceedings of the various State and 
County Bar Associations throughout the country. These 
should be addressed to the secretary, Francis Rawle, 
402 Walnut street, Philadelphia.—President Angell, 
of Michigan University, 1s about to give, at the Indiana 
State University, a course of six lectures on Interna- 
tional law.——George S. Hiliard, a prominent member 
of the Massachusetts Bar, died on the 20th ult. He was 
for some years a partner of Charles Sumner, and was 
United States District Attorney for Massachusetts from 
1866 to 1870.——The oldest of the English Judges is Sir 
Fitzroy Kelly, who scores 83 years; the youngest, Lord 
Thesiger, who is only 41. The oldest Irish Judge is 
Judge O’Brien, who is 73; the youngest, the new Lord 
Justice of Appeal, Gerald Fitzgibbon, who reckons 
only 45. 





